( PB99-916706
NTSB/IDBOO-99/06

NATIONAL
TRANSPORTATION
SAFETY

BOARD

WASHINGTON, D.C. 20594

TRANSPORTATION INITIAL DECISIONS
AND ORDERS AND BOARD OPINIONS

AND ORDERS

ADOPTED AND ISSUED DURING THE MONTH
OF JUNE 1999







D,

TR

TECHNICAL REPORT DOCUMENTATION PAGE

1. Report No.
NTSB/1DB00-99/06

2.Government Accession No.

PB99-916706

3.Recipient's Catalog No.

L. Title and Subtitle

DECISIONS AND BOARD OPINIONS AND ORDERS ADOPTED
DURING THE MONTH OF JUNE 1999

TRANSPORTATION INITIAL

5.Report Date

6.Performing Organization
Code

7. Author(s)

8.Performing Organization
Report No.

9. Performing Organization Name and Address

OFFICE OF JUDGES
NATIONAL TRANSPORTATION SAFETY BOARD

WASHINGTON, DC 20594

10.Work Unit No.

11.Contract or Grant No.

13.Type of Report and
Period Covered

12.Sponsoring Agency Name and Address

NATIONAL TRANSPORTATION SAFETY BOARD
Washington, D. C. 20594

INITIAL DECISIONS AND
BOARD OPINIONS AND
SEAMAN CASES

14.Sponsoring Agency Code

15.Supplementary Notes

16.Abstract Thig publication contains all Judges Initial Decisions and
Board Opinions and Orders in Safety and Seaman Enforcement Cases

for June 1999.

SE-15606 DUNN

EA-4778 DOREEN SE-15261 MARX
EA-4772 URIDEL CP-G8 LEPPING
EA-4773 PITTET SE-15533 HART
EA-4774 RICHARD SE-15500 LARSON

HILLMAN SE-15627 ALLSEITZ
EA-4775 DRANKO SE-15494 WHEELER
EA-4777 GEARIN SE-15014 BEAZER
EA-4776 DUSKIN
17.Key Words 18.Distribution Statement

This document is avail-
able thru the National

Technical Info. Service,
Springfield, VA. Please
refer to the number in

Box 2.

19.Security Classification

(of this report)
UNCLASSIFIED

(of this page)
UNCLASSIFIED

20.Security Classification

21.No. of Pages | 22.Price

206

NTSB Form 1765.2

(Rev. 9/74)






6661 ANNI[ 10 HINOW dHL YOI

SYIAdYO ANV SNOINIJO






SERVED: July 1, 1959

NTSB Order No. EA-4778

UNITED STATES OF AMERICA
NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD
at its office in Washington, D.C.
on the 30th day of June, 1999

JANE F. GARVEY,
Administrator,
Federal Aviation Administration,

Complainant,
Docket SE-15198
V.

TIMOTHY J. DOREEN, Jr.

Respondent.

e e N e e e e’ e N e e e’ N

OPINION AND ORDER

The respondent has appealed from the oral initial decision
of Administrative Law Judge William R. Mullins, rendered at the
conclusion of an evidentiary hearing held on October 1, 1998.°
The law judge affirmed two orders (complaints) issued by the
Administrator alleging that respondent, as first officer and

flying pilot, and Anthony Lessel, as pilot-in-command (PIC) and

The initial decision is attached. Respondent has filed a

brief on appeal and the Administrator has filed a reply.
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2
the non-flying pilot on a Part 121 flight, deviated from an air
traffic control (ATC) instruction, in violation of section
91.123 (b) of the Federal Aviation Regulations (FARs), 14 C.F.R.
Part 91.° The Administrator did not seek any suspension time.
As discussed below, we deny the appeal.

Respondent admitted to all the paragraphs in the complaint
and states on appeal that he agrees with the characterization of
the facts as summarized by the law judge. In short, on June 22,
1997, respondent was the firét officer of TWA Flight 160 from
Albuquerque to St. Louis and operated the aircraft on that leg of
the flight. Captain Lessel was the non-flying pilot and worked
the radios. In preparation for approach, ATC instructed TWA
Flight 160 to descend and maintain 7,000 feet altitude and, as
the law judge found, Captain Lessel acknowledged the instruction,
but then entered 5,000 rather than 7,000 feet into the altitude

alerter.® The aircraft had descended to 6,400 feet when ATC

*Respondent Lessel also appealed the law judge’s decision
but later withdrew his appeal.

Section 91.123 states, in pertinent part:

§ 91.123 Compliance with ATC clearances and instructions.
* * * * *
(b) Except in an emergency, no person may operate an
aircraft contrary to an ATC instruction in an area in which air
traffic control is exercised.

’Captain Lessel claimed that he did not hear the clearance
because he was communicating with the company at the time, and
that it was respondent who had the radios when the clearance was
issued, acknowledged the clearance, and entered the wrong
altitude into the altitude alerter. Respondent stated that he
did not remember hearing or acknowledging the clearance, or
entering the altitude. The law judge found that it was Captain
Lessel who acknowledged the clearance and dialed in the wrong

&>



3
asked to what altitude they were going.
By admitting to the factual allegations in the complaint,
respondent then assumed the burden of proving the affirmative
defense of reasonable reliance on the non-flying pilot’s proper

performance of his responsibilities. See Administrator v.

Morrison, NTSB Order No. EA-4119 at 2-3 (1994). He claims that
he was busy with his “primary responsibility, flying the
airplane,” and was entitled to rely on the non-flying pilot to
perform his own duties. Thus, respondent asserts, the law judge
erred in not accepting this as a defense.

We cannot agree with respondent’s argument. Part of his
responsibility to “fly the airplane” is his responsibility to
adhere to the procedures in the applicable flight handbook. In
this instance, the TWA MD-80 flight handboock states that “l[alfter
receipt and confirmation of any ATC clearance, the pilot flying
will repeat aloud his understanding of the clearance to assure
that the pilot not flying is aware of the altitude and clearance
limit to which the flight is cleared.” (Exhibit R-1.) No
evidence was introduced to indicate that respondent repeated the
clearance aloud.*

The reasonable reliance defense, as discussed in

Administrator v. Fay & Takacs, NTSB Order No. EA-3501 at 9

(..continued)
altitude. (Transcript (Tr.) at 113-14.)

‘Ccaptain Lessel testified that it was not done. (Tr. at
57.) As for respondent, it was revealed through his testimony

that he remembers very little about the flight.



4
(1992), is not available to respondent given the facts of this
case. He had an independent obligation, as illustrated by the
TWA MD-80 flight manual, to repeat the clearance, and he had the
ability to ascertain the correct clearance, by listening and

repeating that clearance.’ See algo Morrison, supra.

We have been presented with no reason to overturn the
decision of the law judge.

ACCORDINGLY, IT IS ORDERED THAT:

1. Respondent’s appeal is denied; and

2. The initial decision of the law judge is affirmed.
HALL, Chairman, FRANCIS, Vice Chairman, HAMMERSCHMIDT, GOGLIA,

and BLACK, Members of the Board, concurred in the above opinion
and order.

SAdministrator v. Nutsch, NTSB Order No. EA-4148 (19%94),
aff'd, 55 F.3d 684 (D.C. Cir. 1995), cited by respondent, is not
helpful here. 1In that case, Mr. Nutsch (the non-flying pilot)
admitted he heard the clearance and had the responsibility to
enter it into the autopilot altitude selector but that,
nevertheless, his copilot undertook the task and evidently
entered the wrong altitude into the selector. We found that he
“did not satisfy the duties of a reasonable and prudent pilot
when he assumed that the copilot would correctly enter the
cleared altitude.” Id. at 6.

Respondent’s argument that he had been “busy flying the
airplane” and should not be expected to listen for the altitude
clearance is not supported by Nutsch, where we specifically
“declin[ed] to find that other duties ‘were so extensive or more
significant that such a fundamental matter as altitude clearance
might be justifiably ignored, especially during ascent and
descent.’" Id. at 5-6, citing Administrator v. Frederick and
Ferkin, NTSB Order EA-3600 (1992), at 6-7.

Respondent’s citation of Administrator v. Boynton, SE-9371,
a non-precedential case, is also unpersuasive.
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ADMINISTRATOR
Federal Aviation Administration,

Complainant,
Docket Number
v. SE-15198

TIMOTHY F. DOREEN, JR..

L S S . R R I S I B S S T T A B

Respondent,
ang
ADMINISTRATOR
Federal Aviation Administration,
Complainant,
V. Docket Number
SE-15210
ANTHONY LESSEL,
Respondent.
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ORAL INITIAL DECISION AND ORDER

BY JUDGE WILLIAM R. MULLINS:

This has been a proceeding before the
National Transportation Safety Board held under the
provisions of Section 44709 of the Federal Aviation Act
of 1958, as amended, on the appeal of two Respondents
in this case, Mr. Timothy F. Doreen, Jr., and the Board
Docket Number of Mr. Doreen's case is SE-15198, and the
second Respondent who has appealed is Anthony Lessel,
and his Board Docket Number is SE-15210, and each of

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064
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those Respondents has appealed from an Order of
Suspension filed by the Administrator, Federal Aviation
Administration, through regional counsel of the Central
Region in Kansas City.

The Order of Suspension serves as the
complaint in our proceedings, and -- and as I said, was
filed on behalf of the people in Kansas City.

The matter has been heard before me, William
R. Mullins. I'm an administrative law judge for the
National Transportation Safety Board, and as provided
by the Board's rules, I will issue a decision today.

The matter came on for hearing here in St.

Louis, and the Administrator was represented by

counsel, Mr. John Escott, Esquire, of the Central

Region. Respondent Doreen was present at all times and
represented by counsel Mr. David Holtzman, Esquire, of
the St. Louis area, and Mr. Lessel appeared in person
and was present at all times and was represented by Mr.
Jim Waldon and Mr. William G. Anderson, both attorneys
here in the St. Louis area, and if I have this correct,
Mr. Waldon, Mr. Anderson are attorneys with TWA, --

MR. WALDON: Yes, Your Honor.

JUDGE MULLINS: -- and Mr. Holtzman is an
attorney with ALPA, Airline Pilots Association.

MR. HOLTZMAN: Yes, sir.

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064
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JUDGE MULLINS: Okay. The parties were
afforded a full opportunity to offer evidence, to call,
examine and cross examine witnesses. 1In addition, the
parties were afforded an opportunity to make argument
in support of their respective positions.

Discussion

The Order -- Orders of Suspension issued in
both of these cases did not seek suspension, simply a
violation of FAR 91.123(b), and the Order of Suspension
in each case are identical. Paragraph 1 states that
the pilot was a holder of an airman's certificate with
air transport pilot privileges.

Paragraph 2 states that on or about June
22nd, 1997, you acted as a captain or -- or first
officer, depending on which of these individuals it
pertained to, on Trans World Airline Flight Number 160,
a Douglas Model DC-982, being operated undei instrument
flight rules, pursuant to TWA's air carrier certificate
and Part 121 of the Federal Aviation Regulations, on a
flight from Albuquerque, New Mexico, to St. Louis,
Missouri.

Paragraph 3 states that on the occasion
referred to above while maneuvering for an approach
into St. Louis, Air Traffic Control instructed TWA
Flight 160 to descend and maintain 7,000 feet altitude,

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064
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and you acknowledged that.

Paragraph 4 states that without receiving an
amended clearance or instruction, TWA Flight 160
descended to 6,400 feet altitude in an area in which
Alr Traffic Control was exercised, and Paragraph 5
states that on the occasion referred to above, no
emergency existed or was declared.

At the outset of the hearing, both
Respondents stipulated to all of those facts in the
Administrator's Order of Suspension, and, so, this case
proceeded, the burden having shifted to the Respondents
to show what evidence they might have to indicate
that -- that they should not be found in regulatory
violation as alleged.

The facts were undisputed that First Officer
Doreen was the flying pilot during this leg, and that
Captain Lessel was operating the radios, and at some
point in the St. Louis area, Air Traffic Control, and
it's clear on the transcript, which is Exhibit A-1,
advised the flight to descend from Flight Level 150
down to 7,000 feet, and it was acknowledged, and I've
listened to the tape, and it was acknowledged on the
tape, whoever received that, and that was the
contention in this case, but whoever received it dialed
in the flight order altitude alert device that's on the

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064
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control panel, 5,000 feet, and the aircraft started
down to 5,000 feet, hence the violation.

It is First Officer Doreen's contention in
this case that he relied, I guess, on the captain who
received the transmission, and that when he looked up,
the 5,000 feet was in the -- in the alert mode,
altitude alerter, and that it said 5,000 feet, and he
relied on that, and that's the reason for -- that he
should not be found in violation as alleged.

I -- the cases that I hear all revolve around
this altitude alert thing, and it makes me almost think
that if I was a 121 pilot, I wouldn't even want one of
those things on there, and there have been some cases,
and I assume that TWA folks wouldn't even know this
because I understand that you don't operate 737s, but
there's been several cases where the 737 aircraft, the
altitude alerter has on its own changed the numbers
after the correct number was dialed in, and the pilots
have focused on that thing, and they've descended to an
altitude, and in those cases, the Board has found that
that's tough, that's the reason, you know, the pilots
get paid the big bucks to be up front there and monitor
that stuff, and if that machine changes on you, it's
still pilot error.

I guess the bottom line for me, though, and

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

110
cutting right to the chase for First Officer Doreen is
that under any interpretation of this evidence today,
you would be in regulatory violation. You have an
obligation as the flying pilot, and the cases are
pretty clear as the flying piiot, even if there are
some distractions, and there apparently weren't any
that day for you, you still have an obligation to
monitor as the flying pilot the altitude, to make sure
that you listen and make sure that the other guy is
putting in the numbers correctly or if it was your --
if you received it, then you had that obligation, and
-- and like I said, under any interpretation of these
evidence -- this evidence today, you would be in
regulatory violation, and I will so find as to Mr.
Doreen.

Turning now to Captain Lessel, I -- I -- I
find several things interesting here, and I'll
highlight those, and I don't -- they relate, I guess,
at least for my interpretation, to Captain Lessel's
credibility, but Captain Lessel testified that he
thought it was sort of arrogant on the part of the
first officer not to apologize for this mistake, but I
can't find anything more arrogant than to know within
hours of a flight that there was a problem and even
filing a NASA report within the allotted 10-day time

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064
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period and not sharing that information with your
crew -- fellow crew member.

I don't know about TWA. I know the airlines
that I'm familiar with, all the pilots are on an e-mail
system, and they all know their e-malil addresses, and
they can get into those things and communicate that
way., but notwithstanding whether TWA has that or not, I
can't believe that in this instance, that this captain
of that flight, who knew about the problem, he says he
knew about it when it happened, but certainly he knew
about it within two hours after the flight was over,
did not communicate or at least talk to the first
officer about what happened.

At the same time, I have testimony here under
oath that the company encouraged the captain to file a
NASA report, and the company didn't even communicate
that to the other crew member, and if I were the first
officer, I would be really disgusted about that, and if
I were an ALPA member, I would be ringing all kind of
bells over at ALPA, saying why don't you put this on
your little letter or whatever kind of communication
you have with the rest of the pilots unions, and -- and
I'm not talking about just absolving one another from a
regulatory violation.

But if you really believe in crew resource

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064
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cockpit coordination, I mean when you have a problem,
then the crew needs to coordinate to make sure that
that problem doesn't happen again (1), and (2) you need
to communicate to the rest of the pilots, not just the
captains, to make sure that that sort of a problem
doesn't come up again. So, I have some real problems
with that.

Another problem I have with Captain Lessel's
testimony is that he called Air Traffic Control and
told them he had an égg;g.when he didn't. I mean
that's got to be a violation in and of itself, although
I've never seen that violation, but if you have
somebody come in and said, well, I called and told them
I had Alpha, but I was -- I didn't have it, I was going
to get it later, you know, that's a real problem, and,
of course, that -- that also contributes to his version
of what happened out there, if you want to adopt those
facts.

His testimony was he was talking to the
company, but the transcript reflects that the call to
the company didn't come until two minutes after this
call was made about the altitude reduction or the
instruction to the descend from 15,000 to 7,000 feet.

Captain -- First Officer Doreen testified
under oqth'that he listened to the tape, and he

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064
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believed that it was Captain Lessel. Captain Lessel
had not listened to the tape at the time he testified,
and -- and the explanation was that the tape they had
was garbled, but I -- I'm satisfied with the
Administrator's explanation that it's a two-track tape,
and you have to have the -- a recorder that will track
those two, but in any event, Captain Lessel hadn't
heard the tape, and then I heard the tape, and I'm
satisfied that that was the same voice all the way
through there, and based on listening of the tape and
the first officer's testimony, I find also that the
captain was involved in this altitude deviation, and
that therefore he's in regulatory violation.

For the record, I would state that I -- I
have listened to Administrator's argument about the new
first officer, and I -- I think that that falls on deaf
ears. I mean if -- if the FAA lets that guy get in the
right seat of a 121 operation, he should be held to the
same standards, and the captain should expect him to be
held to the same standards as all the other pilots, and
that we can't be expecting captains to be molly-
coddling all these guys that have less than 200 hours
or less than a hundred hours or less than whatever the
magic number is.

But in any event, I do believe under these

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064
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facts, that it was Captain Lessel who made the call,
and since he made the call, he would have been the one
that dialed in the wrong altitude, but in any event,
I'm finding both of these Respondents in regulatory
violation as alleged, and as stated at the outset, the
Administrator is seeking no actual suspension. So,
that will be the Order.

Order
IT'S THEREFORE ORDERED that safety in air
commerce and safety in air transportation requires an
affirmation of the Administrator's Orders of Suspension
as issued, and specifically I find that a preponderance
of the evidence in these two cases show regulatory
violation as alleged on the part of each Respondent,

and therefore the Orders of Suspension are affirmed.
\

R. Mullins
Administrative Law Judge

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064
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JUDGE MULLINS: Gentlemen, each of you has a
right to appeal this order today. and you may do so by
filing your Notice of Appeal with the National
Transportation Safety Board. You need to file vyour
Notice of Appeal within 10 days of this date, and then
within 50 days after filing your Notice of Appeal, you
need to file a brief in support.

Your Notice of Appeal goes to the Office of
Administrative Law Judges, NTSB, in Washington, D.C.,
and that address is contained on the sheet that I'm
getting ready to hand to the parties.

The brief within 50 days goes to the Office
of General Counsel of the National Transportation
Safety Board at a different room but the same street
address in Washington, D.C., and that address is also
on here, and since there is no suspension that's
involved, there's no other requirement, other than if
you wish to appeal, you need to do something within 10
days.

I would ask Mr. Holtzman and Mr. Waldon, 1if
you'll come up, and I'll hand you copies of your
clients' written rights to appeal, and it's got the
addresses and so forth, and I'd like the record to
reflect that I've handed each one of those gentlemen,
and the.Administratoy, if you need to respond, I'm sure

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064
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you have those addresses.

All right. 1Is there any question about the
Order? First, from the -- Mr. Holtzman?

MR. HOLTZMAN: No.

JUDGE MULLINS: Mr. Waldon, any question
about the Order?

MR. WALDON: No, Your Honor.

JUDGE MULLINS: Okay. Then thank you,
gentlemen. The hearing's terminated.

(Whereupon, at 12:30 p.m., the hearing was

concluded.)

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064
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NTSB Order No. EA-4779

UNITED STATES OF AMERICA
NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD
at its office in Washington, D.C.
on the 30th day of June, 1999

JANE F. GARVEY,
Administrator,
Federal Aviation Administration,

Complainant,
Docket SE-15606
V.

JOHN RICHARD DUNN,

Respondent.

OPINION AND ORDER

The respondent has appealed from the oral initial decision
Administrative Law Judge William R. Mullins rendered in this
proceeding on June 2, 1999, at the conclusion of an evidentiary
hearing.' By that decision, the law judge affirmed an emergency
order of the Administrator revoking respondent’s mechanic
certificate (No. 548061807), with airframe and powerplant

ratings, for his alleged violation of section 43.12(a) (1) of the

'An excerpt from the hearing transcript containing the

initial decision is attached.
7172



2
Federal Aviation Regulations, “FAR,” 14 C.F.R. Part 43.? For the
reasons discussed below, the appeal will be denied.’

The Administrator’s Emergency Order of Revocation, dated
April 20, 1999, alleges, in part, the following facts and
circumstances concerning the respondent:

2. On or about March 11, 1998, you performed maintenance on

civil aircraft N515LG, an Israel Aircraft Industries IA-

1124, and approved said aircraft for return to service.

3. You made the following entry in the maintenance records
of N515LG: “c¢/w 3 yr T/R cable lube.”

4. At the time you made the entries referred to in
paragraph 3, the aircraft maintenance manual required the
lubrication of the throttle retarder feedback cable at
intervals not to exceed three years.

5. Your entry in the aircraft maintenance records, as
described in paragraph 3, signified that you had performed

the required lubrication of the throttle retarder feedback
cable.

6. That entry was fraudulent or intentionally false in that
you did not lubricate the throttle retarder feedback cable.

On appeal, respondent contends that the charge against the
respondent was not supported by a preponderance of the
substantial, reliable, and probative evidence. We find no error

in the law judge’s contrary conclusion.

2FAR section 43.12(a) (1) provides as follows:

§ 43.12 Maintenance records: Falsification, reproduction,
or alteration.

(a) No person may make or cause to be made:

(1) Any fraudulent or intentionally false entry in any
record or report that is required to be made, kept, or used
to show compliance with any requirement under this part....

*The Administrator has filed a reply brief opposing the
appeal.

€7
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We need not review in detail the evidence introduced in
support of the Administrator’s single charge against the
respondent, as it is adequately described in the law judge’s
decision. He did not credit respondent’s testimony that he had
performed the lubrication service noted in the aircraft’s
maintenance logbooks, in the face of persuasive evidence that the
respondent could not have done so. The chief components of that
evidence are these: (1) the throttle retarder feedback cable
cannot be lubricated unless two access panels (on the nacelle of
each of the aircraft’s two engines) are removed; (2) the entire
aircraft was painted in 1996; (3) examination of the access
panels in February 1999, almost a year after respondent’s logbook
entry, revealed that the paint around the panels and over the
screw heads securing them had not been broken or disturbed; and
(4) there was no visual indication, nor logbook entry to support
any conclusion, that the seams around the panels or on the screws
had been repainted after a removal for maintenance. We agree
with the law judge that this showing constituted sufficient
circumstantial proof that respondent, contrary to his logbook
entry, could not have accomplished the maintenance he signed off,
and, therefore, that the violation was established.

Respondent’s contentions to the effect that his testimony
should have been accepted over those who testified on behalf of
the Administrator amount to no more than a challenge to the law

judge’s credibility assessments.® Respondent has not, however,

*The law judge was fully apprised of all the factors that
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identified any compelling basis for concluding that the law
judge’s credibility determinations were arbitrary, capricious or
otherwise deficient in a manner which would warrant their

reversal on appeal. See Administrator v. Smith, 5 NTSB 1560,

1563 (1986) .
ACCORDINGLY, IT IS ORDERED THAT:
1. The respondent’s appeal is denied; and
2. The initial decision and the Emergency Order of

Revocation are affirmed.

HALL, Chairman, FRANCIS, Vice Chairman, HAMMERSCHMIDT, GOGLIA,
and BLACK, Members of the Board, concurred in the above opinion
and order.

(..continued)

may have influenced the testimony of the various witnesses,
including the fact that one of them worked for a company whose
predecessor, sometime after respondent’s maintenance on N515LG,
performed a check on the aircraft during which the throttle
retarder cable should have been, but was not, they voluntarily
admitted, serviced.

0
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ORAL INITIAL DECISION AND ORDER

JUDGE MULLINS: We'll go on the record at this
time.

This has been a proceeding before the National
Transportation Safety Board and the matter has come on for
hearing on the appeal of John Richard Dunn from an
Emergency Order of Revocation that has revoked his
airframe and powerplant certificate or mechanic's
certificate with those ratings.

The Order of Revocation serves as a complaint in
these proceedings and was filed on behalf of the
Administrator of the Federal Aviation Administration
through regional counsel of the Northwest Mountain Region
in Renton, Washington.

The matter has been heard before me, William R.
Mullins. I'm an Administrative Law Judge, and as is
required by the Board's rules in emergency cases, I will
issue a decision here today.

The matter came on for hearing pursuant to

notice to the parties here in Arlington, Texas, this 2nd

‘day of June of 1999.

The Administrator was represented throuéhout
this proceeding by Mr. John Callahan, Esquire, of the
Regional Counsel's Office of the Northwest Mountain
Region, Renton, Washingtoﬁ; and the Respondent was present

_"EXECUTIVE COURT REPORTERS
(301) 565-0064




[\

W

S

(52}

(=)}

10

11

12

13

14

15

16

17

18 |

19

20

21

22

23

24

25

147

at all times and was represented by Mr. Jim Lane, Esquire,
of Fort Worth.

The parties were afforded a full opportunity to
offer evidence, to call, examine and cross examine
witnesses. 1In addition, the parties were granted an
opportunity to make argument in support of their
respective positions.

DISCUSSION

JUDGE MULLINS: As i stated previously, the
matter was on for hearing on an Emergency Order of
Revocation that has revoked Mr. Dunn's A&P certificate.

The Emergency Order of Revocation alleges a
regulatory violation of FAR 43.12(a) (1). The principal
portion of the Emergency Order of Revocation has six
paragraphs. The first five were admitted by the
Respondent.

And those paragraphs are: Paragraph 1, "At all
times material hereto you were and are the holder of
mechanic's certificate number 548061807, with airframe and
powerplant ratings." That was admitted.

Paragraph 2, "On or about March 11lth, }998, you
performed maintenance on civil aircraft November 515LG, an
Israel Aircraft Industries IA-1124, and approved said
éircraft for return to service." . That was admitted.

Paragraph 3, "You made the following entry in

. EXECUTIVE COURT REPORTERS
(301) 565-0064
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the maintenance records of November 515LG, '(C/W 3-year
T/R cable lube.'" And that was admitted.

Paragraph 4, "At the time you made the entries
referred to in Paragraph 3 the aircraft maintenance manual
required the lubrication of the throttle retarder feedback
cable at-intervals not to exceed three years." That was
admitted.

Paragraph 5, "Your entry in the aircraft
maintenance records as described in paragraph 3 signifies
that you had performed the required lubrication of the
throttle retarder feedback cable." That was admitted.

Paragraph 6, "The entry was fraudulent or
intentionally false in that you did not lubricate the
throttle retarder feedback cable," and that has been
denied.

And as a result of those allegations, the
Administrator has alleged the regulatory violation of FAR
43.12(a) (1) and has revoked the certificate.

The Administrator had eight exhibits. I don't
need to go through all of the exhibits because the logbook
entry was admitted.

Much of the evidence was admitted, és I've juét
indicated. However, the primary focus of the
Administrator's case here is that the access panels, which
was undisputed must be removed to perform the maintenance

'~ EXECUTIVE COURT REPORTERS
(301) 565-0064
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described in the logbook entry, had not been removed.

The allegation was that the maintenance was
performed in 1998. The aircraft was painted in 1996. The
photographs, which would indicate and show those access
panels, and specifically the one panel which is the second
photograph in Exhibit C-4 and the second photograph in
C-4(a), which are copies of those photographs, shows that
not only does it appear that the access door had not been
removed since there had been paint, but it also reflects
that there were three different colors of paint, because
one of the letters in the tail number of the aircraft
extended down through that access panel.

The Administrator called three witnesses. The
first was Mr. Brown, who is the chief pilot of Label
Graphics, the company that owns the aircraft, and he had
peen the chief pilot some time prior to any of this
contact with the Respondent.

And Mr. Brown testified that the aircraft had
been painted prior to bringing the aircraft down to Fort
Worth to have the work done by Mr. Dunn, and he also
testified that no one else had been authorized to paint
nor had they ever been charged for any painting that was
done 5/’ucc§, ﬁa"' 7L;me .

| The second witngss called by the Administrator
was Mr. Karren. Mr. Karren works for Aero Air, Inc., that
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was in existence up to approximately sometime early last
year, and then they were replaced by Aero Air, L.L.C., and
they're located in the Portland area, and they are
apparently the certificated repair station that does most
of the work on this particular aircraft.

But Mr. Karren testified that when they were
doing some work in February, they discovered these access
panels had not been removed and he contacted Mr. Baas, who
is the principal maintenance inspector for that
certificated repair station, and Mr. Baas was the third
witness called by the Admiﬁistrator.

Mr. Karren admitted on cross examination that
they had performed, his company, Aero Air or Aero Air,
Inc., I guess it was Aero Air, Inc., had performed an A
check sometime last year, which required the removal of
those panels‘and that work was done subsequent to the time
alleged that Mr. Dunn, the Respondent, did his work, but
that the access panels were not removed during the A
check.

It was determined from his testimony and the
testimony of others that there was no certificate action

going on-against Mr. Karren or Aero Air, Incorporated,

- because Aero Air, Incorporated, evaporated and became Aero

Air, L.L.C.

So that the repair station, as was indicated by

_ EXECUTIVE COURT REPORTERS
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the Administrator, that existed at the time this A check
was done when those doors should have been removed no
longer exists.

Mr. Baas was called to testify. He's an
aviation safety inspector and he testified that he wés the
princip%l maintenance inspector for Aero Air, Inc. for 12
years and now has been the principal maintenance inspector
for Aero Air, L.L.C. for the last year since they've been
in existence.

He said that he was called by Mr. Karren. He
went out the day afterwards. He was told that all four of
the access doors, and there's two on each engine, had been
painted and had not been removed since the date of the
painting.

But when he arrived the next day, there was only
one door that remained intact, but that was the door on
the left engine, which is reflected in the second photo of
C-4 and the second photo of C-4(a).

His testimony was that it had not been touched
up, that this was an original paint scheme; and
particularly with the letters down the way they were, that
there was no way that there could have been a ﬁouchup.

He said it would have been extremely difficult
énd he didn't believe there was a touchup. Mr. Karren
testified he had some experience and time working on

_ EXECUTIVE COURT REPORTERS
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aircraft; that he didn't believe it had been touched up.

Mr. Dunn then was called. Mr. Dunn said that he
had been in the aviation business for twenty-two-and-a-
half years. He company, Trimec, that he owns with a
couple of other people, specializes in Westwind aircraft,
which thié'one was.

And he testified that he did not touch up these
panels, but that he did remove them and that he had done
the work.

There are several exhibits and I don't think
it 's necessary to go through all of the exhibits.
Respondent's Counsel has raised the issue about the
credibility of Mr. Karren and Mr. Baas beéause of this
work that they were supposed to have done and that they
not only now admit they didn't do it but there has not
been any action taken against those folks.

In that regard, I would simply say this. All of
the repair stations that I have had hearings against, that
I have seen and have had problems with, and you can take
this for whatever it's worth( Mr. Baas, but any time a
principal maintenance inspector has been hanging around
for more than five years, there's usually some problems'
start coming up.

And when that guy goes on his way and the next

guy comes in, there's usually all kind of, if you'll
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pardon the expression, hell to pay that often results. I
don't know that that's the situation you've got up there,
but‘I know that that's what it looks like to this
Respondent, because you'Qe come in and you've asked to put
him out of business and your folks that you've been
dealing with for 13 years are skating on a logbook entry
that looks just as bad as the one that Mr. Dunn made.

You can call it what you like, but if they said
the access doors were removed and they did an inspection
and they weren't, then they are just as guilty, and I
don't care how you change the name of the corporation and
the kind of little corporate little deals you pull, it's
still the same folks out there, the same Mr. Karren that
did the work.

So I have a concern as a Judge and I know the
Safety Board has a concern, not only of safety but also of
appearance of fairness in these proceedings, and I know
that that's Mr. Dunn's perspective of this case, because
those folks up there are obviously skating on this thing
and you're here against this case with Mr. Dunn.

Just because they are guilty doesn't mean
necessarily that he wasn't, but at the same tiﬁe, if ydu
could just for a second, and tell Mr. Karren this, if you
éould put-yourself in Mr. Dunn's shoes, how obvious that
must look to him.
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But the bottom line here is that Mr. Dunn says
he did the work. He says he did -- He admits he did the
logbook entry.

The testimony of Mr. Brown would indicate that
there hasn't been any painting done to that aircraft. The
photographs, it would appear there hasn't been any
painting done to that, no touchup, airbrush or any of
that.

And then the testimony of both Mr. Baas and Mr.
Karren, which is supported obliquely, I suppose, by Mr.
Brown's testimony, would indicate that those panels were
not removed.

Since that is established by a preponderance of
the evidence, and prepqnderance simply means that evidence
which seems more probably true than not true, then I think
it follows that I must find that Mr. Dunn is in regulatory
violation as alleged and the Emergency Order of Revocation

will be affirmed.
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ORDER

JUDGE MULLINS: It is therefore ordered that
safety in air commerce and safety in air transportation
requires an affirmation of the Administrator's Emergency
Oorder of Revocation as issued; and specifically, as I have
discusseé it previously on this record, é preponderance of
the evidence has established that Mr. Dunn, the
Respondent, was in regulatory violation as alleged, and

therefore the order is affirmed.

T

William R. Mullins,

Administrative Law Judge

_ EXECUTIVE COURT REPORTERS
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JUDGE MULLINS: Mr. Dunn, Mr. Lane, Mr. Dunn has

the right to appeal this order and a Notice of Appeal must
be filed with the National Transportation Safety Board
within two days of this date, and then within five days
after that date a brief must be submitted.

You will receive a transcript of this
proceeding, but probably not before the five days is up.
So I suppose that's a bit of a dilemma.

But Mr. Lane, if you'd step up, I'll hand you a
copy of this Rights to Appeal, and it has the office where
the appeal needs to go, our office in Washington, and then
also the General Counsel's office in Washington where the
brief is required to be submitted.

MR. CALLAHAN: And also copies to the FAA; is
that correct?

JUDGE MULLINS: Yes, and copies to be sent to
the FAA, and that's specified in that order.

Mr. Lane, do you have any question about the
Order today? |

MR. LANE: Not at all.

JUDGE MULLINS: Does the Administrator?

MR. CALLAHAN: No, Your Honor.

JUDGE MULLINS: All right. Thank you,
gentlemen. The hearing is terminated.

[At 3:14 p.m., the hearing was closed.]
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OPINION AND ORDER

Respondent has appealed from the oral initial decision of
Administrative Law Judge William R. Mullins, issued on April 8,
1998, following an evidentiary hearing.® The law judge affirmed
an order of the Administrator, on finding that respondent had
violated 14 C.F.R. 91.111(a) and 91.13(a) in connection with a

formation flight that departed from Wichita Mid-Continent Airport

! The initial decision, an excerpt from the transcript, is
attached.

7087



2
on December 10, 1996.° No sanction was imposed, as an Aviation
Safety Reporting Program report had been properly filed. We deny
the appeal.

Initially, it is important to address what is not at issue
in this case. The Administrator did not charge respondent with
deviating from a clearance instruction issued by air traffic
control (ATC). The Administrator did not charge respondent with
violation of formation flight requirements or of failing properly
to see and avoid another aircraft, nor did she attempt to show,
independent of the alleged collision hazard, that respondent
acted carelessly or recklessly. Instead, the only operational
charge broﬁght relates to the alleged collision hazard, and it is
that issue to which we must focus our attention.

Collision hazard cases typically have involved two types of
situations: one in which we have relied primarily on the

proximity of the two aircraft to establish the hazard;® and the

? gection 91.111(a) states that no person may operate an aircraft
so close to another aircraft as to create a collision hazard.
Section 91.13(a) prohibits careless or reckless operations that
would endanger the life or property of another. The section
91.13(a) allegation has been pleaded not as a separate,
independent charge, but as one that follows automatically from
the section 91.111(a) operational violation. See Administrator
v. Pritchett, NTSB Order No. EA-3271 (1991) at fn. 17, and cases
cited there. Accordingly, there is no need to discuss the
section 91.13(a) charge further.

> See, e.g., Administrator v. Grantham, NTSB Order No. EA-4287
(1994) (aircraft within approximately 100 feet, and so close that
the people inside could be identified); Administrator v.
Arellano, NTSB Order No. EA-4292 (1994) (50-100 feet horizontal
proximity; 100 feet vertical proximity).
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other where we have also relied on the perceptions of those
involved in finding that a hazard has or has not been created
(although proximity may also have been demonstrated).® Those
cases in which experienced pilots saw the need to take, and did
take, evasive action are typical of the second group. In either
case, when distances are discussed, witness credibility is often
an issue.

Respondent was the pilot of the wing (following) jet
aircraft in a two-Cessna Citation formation flight. 1In
accordance with established ATC procedures, the lead aircraft
maintained communicationsg with ATC, with the wing aircraft
listening. Also in accordance with ATC procedures, the
transponder of the wing aircraft was in the standby position
(thus emitting no signal). The transponder of the lead aircraft
was on.> Respondent had radio communication with the lead
aircraft, and also was able to communicate with ATC.

The lead aircraft took off first, followed by respondent.
Shortly after takeoff, in the midst of a directed turn,

respondent lost sight of the lead aircraft.® The sun was in his

* See, e.q., Administrator v. Reinhold, NTSB Order No. EA-4185
(1994) (perceptions of experienced aircraft pilot that hazard
existed demonstrated by evasive maneuvering); Administrator v.
Tamargo, NTSB Order No. EA-4087 (1994) (pilot felt collision
imminent and took evasive action).

> The unrebutted record indicates that this is done because two
primary transponder signals broadcasting so close to each other
as formation flight involves cannot be read, or can cause false
readings. Tr. at 108, 123.

® The aircraft were first cleared to 230 degrees, and once
airborne advised to turn to 270 and soon after to 280 degrees.
(continued...)
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eyes. Respondent proceeded to roll left, to avoid the last known
position of the lead aircraft. After doing so, respondent
testified, he saw an aircraft 4-5 miles away that he believed to
be his lead aircraft, and flew towards it. At a certain point,
respondent recognized that the aircraft he was flying directly
towards was not his lead Cessna, but America West Flight 2897, a
Boeing 737 aircraft. Although how close the two aircraft came is
the subject of disagreement, respondent testified that he then
made a steep, 90 degree banking 2G turn, to avoid the 737.
Respondent then contacted ATC and the lead aircraft, and they all
coordinated a join-up. Respondent believes he was never less
than 1500 feet horizontally and 1000 feet vertically from the
737, and radar data was introduced to prove there was always a
considerable margin between them.

The 737 pilots testified, on the other hand, that they
believed the Cessna came too cloge, and they felt in danger. The
non-flying pilot-in-command characterized it as a “near miss,”
within 400-450 feet horizontally and 100 feet vertically. Tr. at
24, 30. He stated “It was close. It was too close.” Tr. at 32.
Although in response to a guestion from respondent’s counsel, the

pilot-in-command first said that there was no emergency and no

(continued...)

The record establishes only that respondent lost sight of the
other aircraft somewhere near the time of the 270 degree
direction and apparently before the 280 degree instruction. Tr.
at 233. Respondent testified that he did not even hear the 280
instruction (Tr. at 248) and did not complete the turn to 270
(Tr. at 253).
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collision hazard, he later clarified that he felt the closeness
was a hazard, even though he didn’t think there would be an
actual collision. Tr. at 37, 60. Hig concern was captured on
the ATC tape: “that was close .. I could see his smile.”’ Exhibit
A-3, at 2209:46 and 2209:50.

The flying first officer’s immediate reaction was that
respondent was “way too close,” although he was going to miss
them. Tr. at 71. Although he did not react immediately and take
radical evasive action, he did increase the rate of descent and
turned a little to the left to distance himself after respondent
flew by. Tr. at 74. The first officer also testified that
respondent at his closest was at a distance of 400-600 feet
horizontally and 100 feet vertically. Tr. at 76.

Respondent here suggests that, if the pilots of the other
aircraft did not take evasive action, we should find no collision
hazard. Such a premise cannot be accepted, however, as often
events occur so fast that we cannot react to them fast enough.
This may have been such a case. That does not negate the danger
that is created simply by being so close to one another. See

Administrator v. Willbanks, 3 NTSB 3632 (1981) (pilots need to be

able to avoid collision if other aircraft change heading towards
them; respondent would not have been able to, given his close

proximity) .

?” Thus contradicting respondent’s claim that the FAA pressured
the two to testify as they did.
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In any case, we find the distance evidence presented by the
Administrator, especially in light of the speed at which the two
aircraft (both jets) were traveling, to be compelling evidence
that a collision hazard was created. Respondent’s challenge to
the America West crew’s eyewitness testimony of those distances
comes in the form of radar data which, he argues, demonstrates
that the two aircraft were never closer than 1/3 mile. Tr. at
282.°

The radar evidence, however, is entitled to little if any
weight, and the law judge was correct in rejecting it. During
the crucial period, there was a time of 36 seconds (on the radar,
between 9:02 and 9:38) where there were no returns for
respondent’s aircraft, and therefore no information about its
position. Respondent’s experts plotted two locations on a
straight line between the radar returns at 9:02 and 9:38, and
argued that this interpolation demonstrated that the distance
between the aircraft was always more than the 737 crew testified.
The fault in this attempt lies in the fact that there is no
evidence that respondent indeed traveled in that straight line.
We know that respondent was flying directly towards the 737. We
do not know at what point he veered off, and radar interpolations
do not tell us. The best evidence of record is the 737 crew’s

eyewitness testimony. As pilots they have a better-than-normal

® Respondent himself testified that he was 1000 feet vertical and
1500 feet horizontal from the 737. Tr. at 236. Even this
distance is problematic at the speeds involved.

e

CtE
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ability to estimate distance in the air. Accord Administrator v.

Reinhold, supra (parties’ estimates of distances can be more

accurate, given limitations of radar data).’

Finally, respondent argues that the Administrator is to
blame for any potential danger because FAA policy requires the
transponder in the wing aircraft in a formation flight to be in
the standby position. As a result, respondent argues, ATC did
not have respondent as a primary target on his scope. Therefore,
when the two formation aircraft lost separation, ATC did not know
it.

We can see both pros and cons to the FAA policy, but
regardless, respondent failed to take the reasonable actions he
was obliged to take that would have eliminated or lessened the
collision hazard. Respondent had a means of communicating both
with the lead aircraft and with ATC. He failed to do so, and for
quite some time. Tr. at 234-236. The record (which is supported
by case law') demonstrates that he should have done so. His
choice -- to try to find the lead aircraft visually, rather than
announcing the loss -- was the proximate cause of the event.

That ATC could have made the first contact and redirected him,
had his transponder been on, is not a basis for excusing

respondent’s error of judgment.

° The point should be obvious, but even one of respondent’s
experts testified that he could not tell in between actual hits
how close the aircraft could have gotten. Tr. at 281.

1 gee Administrator v. Hamer, NTSB Order No. EA-3587 (1992).

1 Respondent also argues that the secondary radar returns for
(continued...)
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ACCORDINGLY, IT IS ORDERED THAT:
1. Respondent’s appeal is denied; and
2. The initial decision is affirmed.
HALL, Chairman, FRANCIS, Vice Chairman, HAMMERSCHMIDT, GOGLIA,

and BLACK, Members of the Board, concurred in the above opinion
and order.

(continued...)

his aircraft were available to ATC, and that the departure
controller failed to monitor and act on them when the two
formation aircraft diverged. There is absolutely no evidence for
this proposition. Rather, the record uniformly supports the
conclusion that these secondary targets were not picked up during
the crucial period. See, e.g., Tr. at 156-162.
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****!'kt*i*t**i******t*t*******i***t

Judge Advocate General Courtroom
McConnell Air Force Base
53285 Pratt Court
wichita, Kansas 67221
Wednesday
April 8, 1998
ORAL INITIAL DECISION AND ORDER

This has been a proceeding before the
National Transportation safety Board held under The
provisions of section 609 of the Federal Aviation ACtT
of 1938, as amended, and that section has now been
recodified as Section 44709. And this matter was on
for hearing on the appeal of Frank L. Magnusson, who I
will refer to as the Respondent, from an order of
suspension that seeks to suspend his airman’ s

certificate for a period of 60 days. The order of

suspension serves as the complaint in our proceedings,
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and was filed on behalf of the Administrator of the
Federal Aviation Administration, through Regional
counsel of the Central Region.

The matter has been heard before me,
william R. Mullins. I am an Administrative Law Judge
for the National Transportation Safety Board, and
pursuant to the board s rules I will issue a bench
decision, today.

The matter came on for hearing pursuant to
notice that was given to the parties here in Wichita,
and specifically. we have been here at Judge Advocate
General Courtroom at McConnell Air Force Base. The
Administrator was present at all times, and was
represented by Mr. Mark camacho, Esqguire, of the
Central Region. And the Respondent was present at ail
times, and was represented by Mr. Ronald P. williams,
Esquire, of the law firm of Morrison and Hecker here in
Wichita, and also by Mr. Tom Wakefield, who 1is the Vice
president and General counsel for Cessna Aircraft.

The parties were affordeé a full opportunity
to offer evidence, to call, examine, and cross-examine
witnesses, and in addition, the parties were given an
opportunity to make argument in support of their
respective positions.

v . ALou Re et thig” porsd €
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Discussion and Conclusions

The order of suspension in this matter is
fairly brief, and I will just run through it briefly,
pecause it outlines the issues.

Paragraph 1 states that Respondent was holder
of a certain airman’'s certificate, which he admitted.

paragraph 2 states that, on oOr about December
10, of 1996, Respondent acted as pilot-in-the-command
of civil aircraft November One Twc Five Six Eight, &
Cessna Model CE-500-52, as the wing aircraft on &
flight of two, identified -as Citation Test 63,
departing from Wichita Mid-Continent Alrport, wichite,
Kansas, and that was admitted.

Paragraph 3 states that, prior to tekeoif,
this flight of two was issued an initial vector of 230
by ATC, followed shortly after by takeoff by & vector
of 280, to avoid an opposite direction inbound Boelng
737, operated by America West Airlines as Flight 2897,
under the call sign Cactus 897. The Respondent
admitted the initial clearance of 230, but denied the
280, apparently because he did not hear it, based on
the evidence.

Paragraph 4 states that an incident to the

EXECUTIVE COURT REPORTERS, INC.
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above flight, that November One Two Five Eight was
involved in a near midair collision with Cactus 897,
when he lost sight of his flight leader, failed to call
out lost contact, and attempted to maneuver his
aircraft into formation with the oncoming Americe west
jetliner. That was denied.

paragraph 5 states that the Cessna Citation
operated by the Respondent came within approximately
4 to 600 feet, horizontally, and 100 feet vertically,
of the America West aircraft. And that was denied.

Paragraph 6 was an allegation of a careless
operation, which waé denied.

And paragraph 7 alleges regulatory viclation
of FAR 91.111(a), and 91.13(a), 1il(a) being the
regulation that states that no person may operate an
aivcraft so close to another as to create a collision
hazard, and paragraph (b) is 91.13(a), which states
tha- no person may operate an aircraft in a careless Or
reckless manner, and that paragraph was denied by the
Respondent.

The Administrator called five witnesses. The
first was Pat Lynch, who is the captain of the Americea
wWest aircraft, Cactus 897, and he testified about

seeing the aircraft within the 4 to 600 feet

_horizontally, and 100 feet vertically.

EXECUTIVE COURT REPORTERS, INC.
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On cross-examination -- and I thought that
was kind of interesting -- on cross-examinaticn, he
initially said that he did not think there was &
collision hazard, and I made some notes at that time,
and my thought was, well, this was going to be a short
case, because he did not think it was a collision
hazard. But then, On further cross-examination, he
said that he thought it was a hazard that the aircra:it
was being operated that close.

There were some parts of his Cross-
examination that involved the wing tip of the Cessna,
and the color. He identified the color of the aircreaft
as white with a purgundy or brown stripe, whern in fact,
apparently, 1t was white with a blue stripe. However,
I think, at the closure rate of the two aircraft, he
probably was fortunate to identify it as a Cessna 500
series, which he did, and his description, I think, in
his testimony, Was, it was a straight wing Cessne jet,
and, to my knowledge, I don' t know of any other
corporate jets that have a straight wing, except the
citation. But in any event, he described it &s &
straight wing Cessnha, which is apparently the 500
series. But later, &as I said, in his testimony. he

said he thought there was a hazard.

The next person to testify was Mike Powell,

EXECUTIVE COURT REPORTERS, INC.
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who was the first officer of the America West flight,
and Mr. Powell testified that he heard the captain say
something about the aircraft. He looked up, and his
initial thought was that there was going to be &
collision, oOr some problems, and that was going to
require him tO take some evasive action. And he szid,
pefore he could even do anything, the hazard was
abated, or the aircraft turned, or something, something
happened in that short period of time, and he did not
get around to., O he did not get to the evasive
maneuver, although he did say that, even after this
time, he made & left turn to increcse his separation
from the other aircraft.

The third witness called by the Administrator
was Mr. Cim Lawson, Aviation Safety Inspector, who is
an airworthiness avionics inspector. He was riding the
jump seat of the America West aircraft, and he saw the
aircraft, although he just saw it as it was turning
away, he said, just a flash of metal. He reaily did
not see the aircraft.

Both Mr. Powell and Captain Lynch testified
about this 4 tO 600 feet, and 100 feet verticelly.

Kenneth Locke then was called. He was the
air traffic control specialist, working Radar West in

wichita that day. He identified the transcript and his

EXECUTIVE COURT REPORTERS, INC.
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communication. He did talk about the fact that,
apparently, in these formation flights, the FAA asks,
or it is their policy not to have the trail aircrait
using the transponder, and apparently, this is for
jdentification purposes. But in any event, there was
some controversy about that in this particular
incident, and the controversy being that 1t was the
Respondent’ s position that, if he had been allowed tO
use & discrete code, contrary to that policy., that, as

soon he had lost contact with his lead aircraft, then

robably true.

(-'
oy
4]
t
’J
n
‘O

Stephen West then was called by the
Administrator, who is the aviation safety inspecCctor
who, Operations, and both he and Mr. L,awson are
assicned to the Wichita Flight standards District
Office. And he was the one that worked up the case.
There was Some guestion on cross-examination apout why
he did not use the NTAP data, but I believe his
testimony was, he was not aware until later thet it was
even available. But, in any event, there was some
contrcversy, through the Respondent, about the NTAP
datz not being used by the Administrator in this case.

The Administrator had five exhibits. A-1 was

a drawing by Captain Lynch, and 1(a) and 1(b) were

EXECUTIVE COURT REPORTERS, INC.
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blowups of Captain Lynch' s drawing. A-2 was a copy of
the transcript of these transmissions between the
cactus 897 air traffic control and also the lead
aircraft. A-3 was the tape of that transcript. A-4 1is
a ;ggiion guidance table, which all of those exhibits
were admitted to. I don' t think the sanction guidance
table is important, and 1 will state here, for the
record, that there was a timely filed aviation safety
reporting system form, filed by Mr. Magnusson, and the
Administrator stipulated that it was timely fiied, and
would be applicable, should there be & finding. And
so, when the sanction table came on, in the testimony
about it, I indicated to Ccounsel that, under board’ s
guiceance, sanction is not an igsue, if there is &
timely &nd appropriately filed and applicable NASA
report. And then, Exhibit A-5, which was the iast
Administrator' s exhibit, was a drawing that Mr. Bing
made, wno was & rebuttal witness, this morning.

Respondent’ s witness, the first witress Was
Mr. Magnusson, and Mr. Magnusson has a backgrcuind of
ceveral years with the Naval Flight Test Center at
Patuxent Naval Base. And then, he came apparently to
Wichita, and as a test pilot for Cessna, and was flying
the aircraft, that day. And he testified, as was

indicated throughout, that he, as they were turning out
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of Wichita to. the west, he lost sight of his lead man
in the sun, and he rolled. And they never, as I
understood the testimony. they were going from 230 to
270, and then got a clearance on to 280, but they never
made it to 270, when he lost sight of him, and, rather
than continue that turn, he rolled, wings level, and
apparently stopped his climb.

But in any event, his testimony was that he
caw the America West airliner, thought it was his lead
guy, and he started toward it, to join up with it. And
as they were closing, he realized that that wa;Xthe
aircraft that he was éupposed to be in formation with.
And I think the indication was that he started slowing
down, because he realized it had a high closure rate,
and then he did some evasive maneuver to the left. The
testimony. 1 believe, Wwas that he did almost a
90-degree turn. But in any event, his testimony was
that he was not using his testimony, he had it in the
standby mode, and that he never contacted ATC until
after this pass by the America West airliner.

There were three experts called by the
Respondent, Mr. Beaudoin, Mr. McDermott, and Mr.
vaughn. Mr. Beaudoin and Mr. McDermott pretty well
limited their testimony to the NTAP data, and they had

drawings, and the NTAP data, and it was their testimony
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about the relative distance to the aircraft. Mr.
Vaughn was called as an expert who presented
Respondent’ s Exhibit 10, and he talked about procedure,
and what Captain Magnusson did during the flight. And
he opined, in his, this document, R-10, in paragraph 7,‘
that the separation Or proximity reported by the
America West crew was not supported by the radar
information provided by the FAA.

Respondent’ s Exhibit R-1 was a statement of
Capteain Lynch. R-2, 3, and 4 were Citation
photographs, I think two, of the 552, and another one
of a 500 series, which shows & different type of wing
tip. R-5 was a memo to Mr. Camacnhc, the FAA attorney,
about an NTAP report, and that was several months after
the incident. R-6 was the NTAP catz that was
generzted. R-7 was a blowup of cne of the pages of the
NTAP report. R-8 was an NTAP arnalysis created by Mr.
McDermott. R-9, which was not zém:tted, was the NASA
report, which was stipulated to. And then, R-10 was
Mr . Vaughn's document that was provided.

The Administrator called one rebuttal
witness, Mr. Bing. He testified about, he is an air
traffic control specialist who works with this NTAP
data, from Kansas city, and he testified about the

margin of error, what he believed was the margin of
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error of the NTAP data. And this Mr. McDermott was
called in surrebuttal, who talked about these numders,
and basically minimized, or was attempting to minimize,
Mr. Bing' s testimony.

That basically is all of the information that
I received. I want to tell you my observations eabout
this, and also what I pelieve the National
Trensportation safety Board's position 1is, in these
cases, and I did find it unigque that there were no
cases submitted to me. I believed, when I came out on
the road, that this was an identification issue, rather
than an issue about -- identification -- I thought the
issue in the case that the Respondent was taking the
position another aircraft was in the area.

And so, normally, I wouid go through some of
the stuoff that I have, put I wilil share with you what
my recollection is. And the firstT recollection I have,
and tris has based on a case that I had in Wisconsin,
where & general aviation, fixed wing, single-engine
aircrait came up behind a helicopter, and sort of got
in formation with the helicopter, so he could watch it.
1 guess they were both going the same direction. And
it was a Medivac helicopter, and one of the nurses on
poard the Medivac helicopter turned and saw the

aircraft behind them, back to the left or right,
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whatever site 1t was, and she related this information
to the pilot., who immediately took some evasive action
away, and down from the pilot. And I am really
paraphrasing this, because these are my recollections
of those facts, but I believe that I ruled in favor of
the Respondent in that case, and the board reversed me,
which they often do. But they reversed me, and seid
that, you Know, whether there was an actual collision
hazard or not, the pilot took the evasive action. And
if he believed there W&s, then there was. It was that
simple, as I recall, before the board. But that, that
makes sense to me.

The testimony here, and the reason 1 said
that comment about Mr. Lynch, Captain Lynch, was that,
initially, in his testimony, he s&id, well, there weas
not any collision hazard. But then, he later said
there was & hazard. Ee did not identify it as &
collision hazard. But if two aircraft are in close
proximity, that creates a hazard, then I think that is
a collision hazard, whether Captain Lynch characterizes
it as such or not.

My . Powell clearly identified it as &
collision hazard, because his initial reaction was, he
thought he was going to have to do something,

instantly, to get away from this airplane, and before
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he even had time to act on that thought, the collision
hazard was gone.

T think it was suggested, during Respondent’ s
case, that there was no evasive action, so there was no

Cdm-ég.éiau%ﬁt these were two jet aircraft, who were
bacically coming almost, well, pretty close toO straight
at each other. And if there is anything that was
amazing about the case, it was that the Cactus Crew
even saw the other aircraft. Obviously, Mr. Magnusson
caw the other aircraft, pecause that i1s the reason he
was going over there, tO get next to it, because he
thought that Was the one he was supposed to be on.

Mr. Lawson's testimony. he basically ¢id not
csee the aircraft until after the thing was overl. so I
dié nct put any stock in anything he had to say.

Mr. Locke talked about this procedure, &about
the transponder, the policy to keep the transponder
shut off so that they are not getting this dual feed
from a formation flight. The Respondent’ s counsel made
great, took great issue with that policy, and possibly,
correctly so.

Captain Magnusson talked about his
responsibility, YOu know, in case of an incident, or in
case something went WIong, is to aviate, and navigate,

and communicate.
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Well, it was clear in this case, to me, that
the aviating was not a problem. All he did was roll
wings level, and stop his climb, apparently.
Navigating was the problem, and his reaction was to
navigate over toward this other aircraft. But it seems
to me that, there shouldé have been some communication
established, 1if the communication was only to reach
dowr:, and switch the transponder from standby on to
full, full tilt, or whatever the other, to on.

And I thought it was interesting, and I
mentioned this, because I know Mr. Wakefield is from
the Cessna facility,. and there may be some provision in

Ces

n

na' s procedure to contact air traffic control. But
sor- of the bottom line for this case, 1is that, this

A 2

n

controlled It was an IFx flight. And this

ig & deviation, Jjust like losing an altitude or losing
a heading would be & deviation. Mr. Magnusson was
responsible for staying on that lezd aircraft, because
they were IFR, and that was the guy that was setting
the pace. And when he lost him, he had deviated from
his IFR clearance. And at that point in time, there
should be some need to contact air traffic control,
because, tO paraphrase it a little bit, that is their

playground. and if you are in their playground, Yyou

talk to them.
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But the thing that I thought was interesting
is that, apparently, from Mr. Vaughn' s evaluation of
this, there was no Cessna procedure to even contact
ATC, in the case of loss of lead man, or losing visual
contact with the lead man. And that could pose some
real problems for Cessna, if that is not in that
procedure manual, had there been & midair collision.
And T would just suggest that that might need to be
looked at, if that is not in the procedure. And it is
not clear, from Mr. Vaughn' s comments, whether or not
that is in Cessna's procedure, but he does not talk
about it, in his talks.

The other thing I thought was unusual is theat
Captain ¥agnusson Wés not monitoring air traffic
control. And I would think that that should be part of
a formation flight, so he can hear these changes. At

least, % he loses sight of his lead man, he will know

o

where he went, or generally where he went. But if he
did not <now he was turning to 280, you Know, they
might heve been found.

And certainly, I think this transition from
the airport out to the test site area, everybody needs
to relooxX at the way that business is going on.

But, the bottom line for me, here, today. 1is,

first of all, two things. First of all, I believe
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there was ectablished by a preponderance of the
evidence that the flight crew of the America West
believed there was & collision hazard.

Certainly, from Captain Powell, or soon-to-be
Captain Powell, the first officer’'s testimony, he
believed it, but it was, the thinc was gone. There was
no time to make any evasive action, particularly
because we have two jets coming almost toward each
other, and the closure rate, at, even from the
Respondent, was & thousand feet per minute. But, under
the circumstances out there, there was a potential,
because of this loss of visual contact with his lead
man, and in an attempt to join up on the wrong
aircraft, there certalnly was the potential for a

collision hazard. And I think the Safety Board 1looks

And, of course, that having been established,
1 think there is a residual vioclation of the careless
operation.

And so, based on this discussion, and these
findings, I would have to find an affirmation of the
Administrator’ s order.

Now, the NTAP data, based on the testimony,
the NTAP data would have been important, if there had

not been any visual sighting by the America West Ccrew.
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But I think, once they saw the aircraft, and they both
opined that it was 4 to 600 feet horizontally, and
100 feet vertically., you know, I don't think the NTAP
data can change what they saw. And I don't think thelr
testimony was, and their credibility, was set aside,
certainly not by the NTAP data.

And I am not dismissing the NTAP data,
although I tend to go with Mr. williams. 1 think the
Administrator’ s response to it will change my mindset
apout it, as, when I see it, again, and 1 see it, oh,
two or three times & VYear. But, again, for my finding.
here, today., I have toO turn on what the air crew of the
other aircraft, the America west eircraft, and their
testimony. And based on that, I am finding the
regulatory violations, as allegeé. As I said, there
was a stipulation about the NASA report, and so, there

will be no sanction imposed based on that stipulation.

Mr.

Findings &nd Order

It is therefore ordered, That safety in
air commerce and safety in air transportation does not
reguire an affirmation of the Administrator' s order of

suspension, as issued. Specifically, 1 find that there
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was established, by a preponderance of the evidence,
the regulatory violations alleged, that is, FAR
91.111(a), and FAR 91.13(a), but under the stipulaticn
that there was a timely filed NASA report, I find that
no sanction should be imposed, &nd that will be the
order. And here, Mr. Court Reporter, put a signature
line for my signature.

Dated at ' , this __th

T ) s

BHONORABLE WILLIAM R. MULLINS
Administrative law Judge

Appeal

Mr. Magnusson, you have the right toc appeal
ny orcer, today. and you may do sc by filing your
notice of appeal with the Natiornel Transportation
safety Board within ten days. 1If you file your notice
of appeal within ten days, then the brief needs to be
filed in support of that appeal within 50 days of this
date. The appeal goes to the Office of Judges, at the
Naticnal Transportation safety Board, and 1 will hand
you this appellate rights sheet, that has that address:

Office of Judges, NTSB, 490 L'Enfant Plaza East, SW,

washington, D.C. 20594—2000. And the brief goes to the

EXECUTIVE COURT REPORTERS, INC.
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1 office of General Counsel, also at the National

2 Transportation safety Board, at the same address.

3 Mr. Williams, I would ask that you come up,
4 and I will hand you a COpY of this rights to appeal.
5 and I would like to record to reflect that I have

6 handed Respondent’s counsel a copy of the appellate

7 rights.

8 MR. WILLIAMS: We acknowledge that,

S Your Eonor.

10 : JUDGE MULLINS: Okay. Thank you.

11 Does the Respondent have any question about
12 the order?
13 MR. WILLIAMS: We do not, Your Honor.

14 JUDGE MULLINS: Does the Administrator have
15 any cuestions?

16 MR. CAMACHO: No, Your Honor.

17 JUDGE MULLINS: All right. Thank you,

18 gentiemen. That terminates the hearing.

19 (Whereupon, at 11:50 a.m., the hearing was
20 closecd.)

21
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SERVED: June 11, 1999

NTSB Order No. EA-4772

UNITED STATES OF AMERICA
NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD
at its office in Washington, D.C.
on the 8th day of June, 1999

JANE F. GARVEY,
Administrator,
Federal Aviation Administration,

Complainant,

Dockets SE-15289

V. SE-15364

LOREN G. URIDEL,

Respondent.

OPINION AND ORDER

The respondent, pro se, has appealed from the October 14,
1998 order of Administrative Law Judge William A. Pope, II,
granting the Administrator’s motion for summary judgment,' thus
affirming orders of the Administrator, dated May 28 and July 30,

1998, revoking respondent’s commercial pilot and airman mechanic

'The law judge’s order is attached. Respondent filed an
appeal brief and the Administrator filed a reply.

The caseg were consolidated on August 28, 1998.

7157



2
certificates, pursuant to sections 61.15(a) (2) and 65.12(a) (2) of
the Federal Aviation Regulations (FARs), 14 C.F.R. §§ 61.15(a) (2)
and 65.12(a) (2), for criminal convictions for drug offenses
related to participation in commercial drug activity.? As
discussed below, we deny the appeal.

We have little to add to the law judge’s thorough analysis
of the issue. As noted, the Administrator alleged and respondent
admitted that

By corrected judgement of on or about October 8,

1992, nunc pro tunc to September 21, 1992, in the

Circuit Court, Seventh Judicial Circuit, Flager

County, Florida, you were found guilty of the

following crimes:

(a) Conspiracy to Traffic in Cannabis, a first

degree felony, and

(b) Attempted Sale of Cannabis, a third degree
felony.

’In an apparent oversight, the law judge, while affirming
both of the Administrator’s revocation orders (complaints),
referenced only the violation of section 61.15(a), cited in the
May 28, 1998 order, not the section 65.12(a) violation, cited in
the July 30, 1998 order. The regulations are identical, one
applies to pilot certificates, and the other applies to, among
others, mechanic certificates. It is clear from the law judge'’'s
discussion that he meant to grant the motion as to both
complaints and, therefore, we will correct the omission in this
opinion and order.

FAR section 61.15 provides, in pertinent part:
§ 61.15 Offenses involving alcohol or drugs.

(a) A conviction for the violation of any Federal
or State statute relating to the growing, processing,
manufacture, sale, disposition, possession,
transportation, or importation of narcotic drugs,
marihuana, or depressant or stimulant drugs or

substances is grounds for--
*

* * *
(2) Suspension or revocation of any certificate or

rating issued under this part.



That an aircraft was not involved in the underlying criminal
offense is of no moment. Respondent’s convictions were for
activities evidencing participation in commercial drug activity.
This shows that he lacks the care, judgment, and responsibility

required of a certificate holder. See Administrator v. Piro,

NTSB Order No. EA-4049 at 3-4 (1993), aff’'d, 66 F.3d 335 (9th
Cir. 1995). Revocation for such violations found under FAR
sections 61.15(a) (2) and 65.12(a) (2) is consistent with policy

and precedent. See, e.g., Administrator v. Trupei, NTSB Order

No. ERA-4661 (1998).

Respondent has identified no error in the law judge’s grant
of summary judgment. No issues of material fact remain to be
decided. We will not delve into the underlying facts of his

criminal conviction. See Administrator v. Berrvhill, NTSB Order

No. EA-4414 at 4 (1996), and cases cited therein. The stale
complaint rule does not apply to cases such as this where a lack

of qualifications is presented. Administrator v. Hale, NTSB

Order No. EA-4590 at 3 (1997). Finally, economic impact is not a

proper basis to mitigate an otherwise supportable sanction.
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ACCORDINGLY, IT IS ORDERED THAT:

1. Respondent’s appeal is denied;

2. The law judge’s order granting summary judgment is
affirmed, consistent with this opinion; and

3. The revocation of respondent’s commercial pilot and
airman mechanic certificates shall begin 30 days after the
service date indicated on this opinion and order.’
HALL, Chairman, FRANCIS, Vice Chairman, HAMMERSCHMIDT, GOGLIA,

and BLACK, Members of the Board, concurred in the above opinion
and order.

’For the purpose of this order, respondent must physically
surrender his certificate to a representative of the Federal
Aviation Administration pursuant to FAR section 61.19(f).
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SE-15364

ORDER GRANTING ADMINISTRATOR'S
MOTION FOR SUMMARY JUDGMENT

Mark T. McDermott, Esq.

Peter J. Wiernicki, Esq.

Joseph, Gajarsa, McDermott
& Reiner, P.C.

Suite 400

1300 19th Street, N.W.
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Debra S. Strauss,
Federal Aviation
Administration
Office of Chief Counsel
800 Independence Ave., S.W.
Washington, D.C. 20591

Esqg.

(BY FAX)

Respondent, through counsel, has appealed to the National
Transportation Safety Board ("NTSB") from orders dated May 28 and
July 30, 1998, by which the Administrator of the Federal Aviation
Administration ("FAA") revoked, respectively, his commercial pilot
and airman mechanic certificates pursuant to § 61.15(a) (2) of the
Federal Aviation Regulations ("FAR," codified at 14 C.F.R.).!

IFAR § 61.15(a) (2) provides as follows:

§ 61.15

Offenges involving alcohol orxr drugs.

(a) A conviction for the violation of any Federal or [S]tate
statute relating to the growing, processing, manufacture, sale,
disposition, possession, transportation, or importation of

(continued...)
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Following respondent's submission of those appeals, the revocation
orders were reissued by the Administrator as the complaints in
these proceedings,? which were later consolidated on August 28,
1998. Aside from separately identifying the certificates affected
(Commercial Pilot Certificate No. 1425837 and Mechanic Certificate
No. 137182 with Airframe and Powerplant Ratings), those orders
contain the same essential factual allegations, which are: that,
on or about October 8, 1992, respondent was found guilty in the
Circuit Court, Seventh Judicial Circuit, Flagler County, Florida,
of both Conspiracy to Traffic in Cannabis, a first-degree felony,
and Attempted Sale of Cannabis, a third-degree felony; and that
such felony convictions were based upon violations of state
statutes relating to a controlled substance, and subjected
respondent to confinement for not less than five years. 1In
addition, the complaints allege that the aforesaid convictions
demonstrate that respondent lacks the qualifications required

of a holder of an airman certificate.

On September 18, counsel for the Administrator filed a
motion for summary judgment herein, asserting that, based on
the undisputed material facts of this case, the Administrator
igs entitled to judgment as a matter of law. A response in reply
to that motion has since been received from respondent's counsel.
Upon a thorough review of the entire record in this case, including
the Administrator's motion and supporting documentation submitted
therewith and respondent's reply thereto, the undersigned will,
for the reasons set forth below, grant the motion, enter summary
judgment affirming the Administrator's revocation of respondent's
certificates, and terminate this proceeding.

Respondent admits to the convictions referred to in the
complaints.® However, he points out that he was, as a result
of those convictions, incarcerated for a period of two years
rather than for five years, as is suggested therein.* Moreover,

1(...continued)
narcotic drugs, marihuana, or depressant or stimulant drugs
or substances is grounds for --
* * * * *
(2) Suspension or revocation of any certificate or rating
issued under this part."

20n August 21, 1998, the Administrator amended her July 30
order of revocation, to add a reference to the May 28 revocation
order. That amended order of revocation serves as the complaint
in Dkt. SE-15364.

3gee Answer § 1; Respondent's Response to Motion for Summary
Judgment ("Reply") at 1.

‘see Answer { 2; Reply at 2-3. It should, however, be noted

that the complaints state that respondent was "subjected . . . toO
confinement for not less than five years" (emphasis added), but
(continued...)

{24
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respondent denies the Administrator's allegation that he lacks
the qualifications to hold any airman certificate as a result
of those convictions;® notes that FAR § 61.15(a) (2) permits the
suspension, as well as the revocation, of certificates held by
an airman convicted of a drug offense;® and asserts that, as a
result, there remain material factual issues to be resolved at
a hearing.’”

In connection with her summary judgment motion, the
Administrator has submitted copies of official court records
which confirm the convictions referred to in the complaints.®
Thus, it is clear, from both the court records and respondent's
own admissions, that he was convicted of offenses stemming from
participation in commercial drug activity. While respondent

4(...continued)
do not set forth the length time he actually served in prison.
According to court records furnished by the Administrator,
respondent was sentenced to imprisonment for concurrent terms
of nine years for conspiracy to traffic in cannabis and five
years for attempted cannabis sale, with credit for time served
(477 days). See Ex. 3 attached to Administrator's Motion for
Summary Judgment ("Motion"). Such records also relate that a
minimum mandatory sentence of three years was imposed. Id.

Sanswer { 3.
*Reply at 2-3.

7Id. at 4. Respondent has also averred as an affirmative
defense in his answer that the Administrator's complaint is
susceptible to dismissal as stale under Rule 33 of the Board's
Rules of Practice in Air Safety Proceedings (codified at 49
C.F.R. § 821.33). Under Rule 33, a complaint is subject to
dismissal if it sets forth allegations of offenses occurring
more than 6 months before the airman in question is advised
-- typically through the issuance of a notice of proposed
certificate action ("NOPCA") -- as to the reasons an action
is proposed against his certificate, unless the Administrator
either establishes good cause for the delay in the issuance
of such notice or presents in the complaint an issue of lack
of qualification. Here, a NOPCA was mailed to respondent
on March 19, 1997 (Ex. 4 attached to Administrator's Motion),
which was more than four years after his October 1992 conviction
occurred. However, any delay in the issuance of the NOPCA
beyond the relevant six-month period cannot serve as a basis
for the dismissal of the complaints herein because their
allegations raise a legitimate issue of lack of qualification.
See discussion infra.

exg. 2 and 3 attached to Administrator's Motion.
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avers that he was imprisoned for only for two years for these
offenses, the length of time served by respondent is irrelevant,
as § 61.15(a) (2) becomes applicable upon a conviction for the
"violation of [a] statute relating to the growing, processing,
manufacture, sale, disposition, possession, transportation, or
importation of" narcotics, without regard to the sentence imposed
or served. Thus, any argument that the Administrator's action
against respondent's certificate is somehow flawed because the
complaints mischaracterized the length of respondent's prison
sentence must be rejected.’

Respondent's main assertion -- that he is entitled to
demonstrate at a hearing that the convictions in question may
warrant a suspension of his airman certificates, rather than
the revocation imposed by the Administrator -- is, similarly,
unavailing. 1In this regard, the Board has consistently held
in recent years that an airman certificate holder who participates
in commercial drug activity thereby demonstrates that he lacks
the degree of care, judgment and responsibility required to hold
such a certificate, and that revocation is, thus, the proper
sanction to be imposed in such cases under § 61.15(a) (2). The
leading case on this point is Administrator v. Piro, NTSB Order
EA-4049 at 3-4 (1993), affirmed gub nom., Piro v. Nat'l Transp.
Safety Bd., 66 F. 3d 335 (9th Cir. 1995) . The Board has also

°Tt ig, in addition, not wholly clear that the complaints
misstated the sentence imposed upon respondent by the court.
See n.4, supra.

10The Board has echoed this sentiment, subsequent to Piro,
on numerous occasions. See Administrator v. Nave, NTSB Order
EA-4257 at 2-3 (1994); Administrator v. Beauchemin, NTSB Order
EA-4371 at 5 (1995); Administrator v. Pimental, NTSB Order
EA-4382 at 3-5 (1995); Administrator v. Berryhill, NTSB Order
EA-4414 at 5 (1996); Administrator v. Cole, NTSB Order EA-4418
at 4 (1996); Administrator v. Medvecky, NTSB Order EA-4447 at 4
(1996) ; Administrator v. Helms, NTSB Order EA-4506 at 3 (1996) ;
Administrator v. D'Antonio, NTSB Order EA-4526 at 6 (1997);
Administrator v. Hale, NTSB Order EA-4590 at 3 (1997); and
Administrator v. Trupei, NTSB Order EA-4661 at 3 (1998).

In his reply, respondent cites Administrator v. Butchkosky,
NTSB Order EA-4229 (1994), for the proposition that there are
cases in which FAR § 61.15(a) (2) is applicable but the sanction
of suspension is more appropriate than revocation. However, it
is well-settled, from the Board decisions cited above, that this
is not the case where the conviction in question results from
participation in commercial drug activity. The Butchkosky case
involved an appeal by an airman from a certificate revocation
under FAR § 67.20(a) (1), as well as § 61.15(a) (2), for his
alleged intentional falsification of a medical certificate

(continued.. .)
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held, in Administrator v. Poole, NTSB Order EA-4425 (1996) and
Administrator v. Adcock, NTSB Order EA-4507 (1996), that where --
as here -- an airman's conviction of involvement in a commercial
drug enterprise is undisputed, the entry of summary judgment
sustaining an order of revocation is warranted. Under these
circumstances, the undersigned must grant the Administrator's
motion for summary judgment and affirm her orders revoking
respondent's commercial pilot and airman mechanic certificates.

0(...continued)
application stemming from his failure to disclose his drug
conviction in response to a question thereon. After an NTSB
administrative law judge entered summary judgment in favor of
the Administrator, affirming the order of revocation "in all
respects," the airman appealed to the full Board, arguing that
a factual question remained as to whether his response to the
question on the medical certificate was intentionally false,
and that the § 61.15(a) (2) charge might not independently support
the revocation because his drug offense did not involve the use
of an aircraft. There was no mention, in either Order EA-4229
or the appealed judge's order, as to whether or not the airman's
conviction stemmed from commercial drug activity. The Board
remanded the case, in part because of the lack of evidence as
to scienter on the § 67.20(a) (1) charge. It also noted that:

[Wle think that some . . . cases may require a hearing
to evaluate the circumstances surrounding the [drug]
offense in order to determine whether or not it was so
egregious as to demonstrate a lack of qualifications
to hold an airman certificate. While the record might,
in some cases, contain enough information to make such
an evaluation without a hearing, in other cases it may
not. However, we see no need to decide in the context
of this appeal which category this case falls into.

In light of our decision to remand this case on the
falsification charge, we think it would be appropriate
to allow respondent the opportunity at that time to
present evidence and argument on that issue as well.
(NTSB Order EA-4229 at 6-7.)

The evidence subsequently established that the airman had
been convicted of conspiracy to import marijuana, importation of
marijuana and possession of marijuana with intent to distribute
(Administrator v. Butchkosky, NTSB Order EA-4407 at 2 (1995),
petition for modification denied, NTSB Order EA-4459 (1996)),
and the Board, in affirming the revocation order on appeal from
the judge's initial decision on remand, noted that "precedent
certainly supports revocation for a conviction of offenses,
not involving [the use of] an aircraft, that pertain to the
importation and distribution of illegal drugs (id. at 4).




6

THEREFORE, IT IS ORDERED that the Administrator's motion for
summary judgment is GRANTED and that this proceeding is hereby
TERMINATED.

Entered this 14th day of October, 1998, at Washington, D.C.

WILLIAM A.SPOPE, %I
Administrative Law Judge

e
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NTSB Order No. EA-4773

UNITED STATES OF AMERICA
NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD
at its office in Washington, D.C.
on the 9th day of June, 1999

JANE F. GARVEY,
Administrator,
Federal Aviation Administration,

Complainant,
Docket SE-15103
V.

SIEGFRIED PITTET,

Respondent.

ORDER DENYING RECONSIDERATION

Respondent seeks reconsideration of NTSB Order No. EA-4749,
gerved March 11, 1999, wherein the Board affirmed the
Administrator’s order alleging that respondent violated sections
91.7(a) and 91.13(a) of the Federal Aviation Regulations.’

Respondent’s petition merely repeats arguments that were
thoroughly considered by the Board in connection with its
original decision. We discern no error in our original opinion
and order.?

! The Administrator waived the 30-day suspension of respondent’s
airline transport pilot (“ATP”) certificate because he filed a
qualifying Aviation Safety Reporting System report.

? Respondent misconstrues the applicability of the Lindstam
doctrine to his case. The Lindstam doctrine merely shifts the
burden of persuasion; it does not affect the burden of proof. As
(continued ..)
7099A



ACCORDINGLY, IT IS ORDERED THAT:
The petition for reconsideration is denied.
HALL, Chairman, FRANCIS, Vice Chairman, HAMMERSCHMIDT and BLACK,

Members of the Board, concurred in the above order. GOGLIA,
Member, did not participate.

we indicated in our original opinion and order, the evidence
supports the Administrator’s allegations. In this regard, we
note that respondent’s contention that all 18 cowl screws must
have fallen out after his preflight inspection is not persuasive
in light of the evidence in this record.

1>



SERVED: June 21, 1999

NTSB Order No. EA-4774

UNITED STATES OF AMERICA
NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD
at its office in Washington, D.C.
on the 9th day of June, 1999

JANE F. GARVEY,
Administrator,
Federal Aviation Administration,

Complainant,

Dockets SE-15291
and SE-15292

V.
JOHN JOSEPH RICHARD
and

CRAIG WILLIAM HILLMAN,

Respondents.

e N e e N’ N i e N S S e e S e e S e

OPINION AND ORDER

The respondents have appealed the oral initial decision and
order issued by Administrative Law Judge Patrick G. Geraghty on
August 25, 1998, at the conclusion of an evidentiary hearing.’

In that decision, the law judge affirmed the Administrator's

'An excerpt of the hearing transcript containing the initial

decision is attached.
7156
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> on allegations of

orders of suspension with waiver of penalty,
respondents' violations of Federal Aviation Regulations (FAR)
section 121.315(c), because of their failure to adequately follow
the "before starting engine" checklist prior to departure on
Frontier Airlines Flight #43, on November 24, 1997. Respondent
Richard served as pilot in command of the flight (captain), and
respondent Hillman was second in command (first officer).

Respondents raise several issues on appeal. The
Administrator has filed a brief in reply, urging the Board to
affirm the law judge's initial decision. In the Board's view,
none of the issues raised by respondents have merit, and their
appeal is denied, as explained below.

The record establishes that shortly after departure of the
subject flight, respondents were forced to return to their
originating city because the aircraft would not pressurize. When
Frontier maintenance personnel boarded the aircraft upon its
return, it was discovered that all six circuit breakers on the
pressurization (P-6) control panel were in the out, or "tripped"
position, i.e., they had popped out and a white collar oﬁ each of
the circuit breakers was visible.’® Maintenance personnel simply
reset the circuit breakers and ran the system in all three modes,

automatic, standby, and manual, to insure that it worked. No

The Administrator waived the suspension of respondents'
airline transport pilot certificates under the provisions of the
Aviation Safety Reporting Program.

’The circuit breaker panel is located directly behind the
first officer's seat and is visible to the captain if he were to
look over his right shoulder.

>
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maintenance discrepancies were logged, and the aircraft once
again departed.

According to William Gregory, the line maintenance
supervisor who discovered the circuit breakers in the out
position, when he told respondents of his discovery, respondent
Richard replied, "Oh, s--t." (TR-52). 1In all of his 38 years of
experience working on the Boeing 737, Mr. Gregory, who also holds
a commercial pilot certificate, has never seen or heard of all
gix circuit breakers being tripped at the same time. In his
opinion, such an occurrence is highly unlikely because each of
the six circuit breakers is tied to one of three independent
systems. He also testified that this particular aircraft has had
neither a prior or subsequent history of malfunction in the
pressurization system.

Richard Morris is an aerospace engineer employed in the
FAA's Aircraft Certification office in Seattle. His primary
duties involve the certification of cabin pressure systems.
Prior to joining the FAA in 1991, he worked as an Air Force
engineer on-site with Boeing. Mr. Morris testified that he has
never heard of all six circuit breakers popping at once.
According to Mr. Morris, the six circuit breakers are tied to
five different power sources, and the only way he could imagine
all six popping at the same time would be if there was a power
failure or electrical surge, but that, he noted, would affect
other systems, which is not the case here. Mr. Morris also

testified that he knows of no Airworthiness Directives relating
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to problems with circuit breakers in the Boeing 737-200 aircraft.

Peter Lee is the FAA's Principal Operations Inspector for
Frontier Airlines. He testified that Frontier Airlines’ Flight
Standards Manual, a portion of which was introduced into evidence
as Administrator's Exhibit A-6, contains a "before starting
engine" checklist. The checklist indicates that the crew ("CR")
must insure that the circuit breakers are checked and that they
are in the on position ("CKD/ON"). Some other items on this
checklist call for the item to be checked only ("CKD") or on only
("ON"); some items are assigned to the captain only ("C") or the
first officer only ("F"). Inspector Lee opined that the
checklist assigns both the captain and the first officer the
responsibility of checking the P-6 panel before engine start, and
both must check the P-6 panel to insure that the circuit breakers
are actually on. Inspector Lee concluded that the "before
starting engine" checklist could not have been adeqguately
followed by either respondent because, (1) there were no
pressurization problems with the aircraft before or after this
incident; (2) no maintenance was required on the aircraft after
its return except for the resetting of the breakers; and (3) he
has never heard of all six circuit breakers popping out at one
time.

Respondent Richard testified that he believes that he
glanced down at the circuit breakers when he entered the cockpit,
but asserts in the alternative that he was, in any event,

entitled to rely on respondent Hillman's response that the
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circuit breakers had been checked. He argues that the "before
starting engine" checklist requires only a crew response to
ensure that the first officer had checked the circuit breakers
during his preflight inspection.®

Respondent Hillman testified that he performed a normal
preflight inspection, and that he looked at and checked all of
the circuit breaker panels. 1In addition, he testified, when he
entered the cockpit he discovered his oxygen mask was on the
floor. As he bent down to retrieve it, he claims that he checked
the circuit breakers again and saw that they were set.

Respondent Hillman also testified that the "before starting
engine" checklist is intended only to verify that the preflight
inspection has been properly performed.

Jimmie Wyche is the executive vice president of operations
for Frontier Airlines. He testified that the purpose of the
"before starting engine" checklist is to confirm that critical
items have been performed during the preflight inspection. It is
not a "read and do" checklist, he explained. Mr. Wyche testified
that, generally, the first officer performs the preflight
inspection and then the captain will do a visual inspection, but
that the captain is not required to recheck the first officer's
work.

Brian Durbin, who is also a first officer for Frontier

‘Although this was their first flight together, respondent
Richard testified that he was aware that respondent Hillman was a
conscientious and qualified first officer and he assumed that he
had properly performed his preflight inspection. (TR-85).
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Airlines, testified that Page 15-20 of the Frontier Flight
Standards Manual provides that either the captain or the first
officer can perform the "Preliminary cockpit preparization"
(sic), and that it is as of that time when the Manual
specifically requires the P-6 panel to be checked. Another
portion of the Frontier Standard Operating Procedures apparently
states, "before starting the engine, the captain calls for the
before start checklist. The first officer will read the before
start checklist down to the line with responses as indicated.
All items down to the line should have been completed with the
panel scan flow." (TR-155).°

Edwin Stucka testified that he was the maintenance person
who taxied the aircraft to the hangar prior to the subject
flight. He checked the circuit breakers at the hangar before
leaving, as required by the maintenance checklist. The circuit
breakers were set in the "on" position when hé deplaned.

At the close of the Administrator's case, respondents moved
to dismiss the orders, arguing that their performance or
nonperformance of the "before starting engine" checklist did not
occur "[dJuring this flight," as alleged in the Administrator's
orders. The law judge denied the motion, ruling that for
purposes of the Administrator's orders, the flight began when

respondents accepted the aircraft and encompassed their preflight

*Neither portion of the Manual referred to by this witness
was offered into evidence.




activities.®

The law judge found that the Administrator had produced
sufficient circumstantial evidence to establish a prima facie
case, and that the burden of going forward then shifted to
respondents to establish that some other reasonable explanation
existed to explain why all of the circuit breakers were found in
the open position. The law judge further ruled that respondents
had failed to meet that burden. He concluded that the checklist
had not been adequately accomplished in accordance with the
Flight Standards Manual. We agree.

Respondents' efforts to disparage the credibility of the
Administrator's witnesses are unavailing. The Administrator's
case was based on the requirements contained in the Flight
Standards Manual. FAA Inspector Lee merely identified the
possibility of a violation when he determined that an aircraft
had been returned to the airport shortly after departure, but
that no mechanical deficiency had ever been logged in the
aircraft logbook to explain this unusual event. His estimation
of the number of hours he has logged in a 737, whether 3,000
hours or 5,000, is simply irrelevant to this matter. He
testified as the investigating officer, not as an expert witness,
as respondents suggest. Respondents' attacks on the testimony of

Mr. Morris are also unjustified. Mr. Morris' expertise is on

‘Respondents assert on appeal that this ruling was
erroneous. We disagree. Paragraph 3 of the Administrator's
order is in no way confusing. It states clearly that the
allegations relate to a faulty preflight inspection that occurred
just prior to their operation of N214AU on November 24, 1997.
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cabin pressure issues, and it is based on his mechanical and
aerospace engineering degrees as well as his employment history
with the Air Force and Boeing prior to joining the FAA. He was
never offered by the Administrator as an expert on electrical
engineering issues, and respondents' counsel's efforts to cross-
examine him on such issues do not make him so.’

In any event, to the extent that credibility of the
witnesses was in issue, we concur with the law judge.®
Respondent Hillman testified that he looked at the panel when he
first performed his preflight inspection, and that he looked at
it again when he bent down in the cockpit to retrieve his oxygen
.mask. He describes his performance of the "before starting
engine" checklist generally, saying that he "did the normal
below-the-line functions...." (TR-130). In response to the FAA's
Letter of Investigation, respondent Richard claimed that both he
and respondent Hillman checked their respective circuit breakers
and responded with "checked," after Hillman called out
"circuit/radio switches" (Administrator's Exhibit A-7), but he
was much less certain at the hearing, where he stated that he

believes he glanced down at the panel. Moreover, respondent

(..continued)
Respondents had sufficient notice of the charges against them.

"The law judge properly ruled that respondents' counsel
could not pose hypothetical questions that were not based on any
facts or other evidence known by him to be true.

!The law judge notes in his decision (TR-198) that this case

is both a circumstantial case and a credibility case, although he
does not articulate specific credibility findings.

“
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Richard’s testimony that it did not matter anyway because he was
entitled to rely on Hillman's response, likely affected the law
judge's evaluation of his demeanor.’ Thus, the law judge's
conclusion that respondents had not adequately performed the
checklist was in part supported by his credibility determination
against respondents, based on the many inconsistencies in their
various statements. We concur in the law judge's credibility
findings.

Finally, respondents contend that the law judge's decision
should be reversed because the Administrator failed to prove that
all six circuit breakers were out at the time that the "before
starting engine" checklist was read. Respondents' argument on
the issue of burden of proof is misplaced. It was not necessary
for the Administrator to prove why the circuit breakers were
popped, nor was it the Administrator's burden to prove exactly
when they popped. There is no dispute that the aircraft failed

to pressurize immediately after takeoff because the circuit

Nor does respondent Richard ever address why, if he was so
certain that the circuit breakers were on before takeoff, he
responded with an expletive when he was told by the mechanic what
had happened. 1In any event, we reject his reliance argument.
Page 15-2 of the Flight Standards Manual provides in part that
for ground operation, "flight crewmember duties have been
organized in accordance with an area of responsibility concept.
The panel scan diagram (page 15-3) describes the crewmember's
area of responsibility and scan flow pattern for each panel."’
Page 15-3, which is also in evidence, shows that the AFT
Electronic Panels must be scanned by both the captain and the
first officer. The P-6 panel is an aft electronic panel.
Administrator's Exhibit A-6. Thus, it was only after both
respondents had scanned each panel of circuit breakers that they
could, while going over the "before starting engine checklist,”
respond "checked" to each other, in response to the item,
"CKD/ON. "
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breakers were off. The Administrator showed that no mechanical
discrepancies were ever logged to explain this incident, and that
the pressurization system of this aircraft had no history of
mechanical problems. The Administrator also established that no
repairs were required in order to return the aircraft to service.
Finally, the Administrator produced convincing evidence that it
was highly unlikely that all six circuit breakers could be
tripped at once. Having produced sufficient circumstantial
evidence from which the law judge could reasonably infer that
respondents would have discovered that the circuit breakers were
off had they adequately performed the checklist, it was then
incumbent on respondents to offer gome other reasonable
explanation for this incident. Instead, respondents offered
nothing. Respondents' counsel's questions on cross-examination
concerning electrical systems, his definition, for the first time
in his appeal brief, of the term "inductive kick," or, for that
matter, his reliance on his own clients' unqualified opinions
about the electrical workings of this aircraft, certainly cannot
be given the same weight we would have accorded an expert in
electrical engineering, had one been produced by respondents. It
was, therefore, reasonable for the law judge to conclude that the
Administrator had established, by a preponderance of the

evidence, that respondents had violated FAR section 121.315(c).
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ACCORDINGLY, IT IS ORDERED THAT:
1. Respondents' appeals are denied; and

2. The Administrator's orders and the initial decision

affirming those orders are affirmed.

HALL, Chairman, FRANCIS, Vice Chairman, HAMMERSCHMIDT and BLACK,
Members of the Board, concurred in the above opinion and order.

GOGLIA, Member, did not participate.

aD
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1 ORAL INITIAL DECISION AND ORDER

2 BY JUDGE PATRICK G. GERAGHTY:

3 This has been a proceeding before the

4 National Transportation Safety Board on the respective
5 appeals of Captain John Richard aﬂd First Officer Craig
6 Hillman from respective Orders of Suspension with

7 waiver of Penalty which were igssued against them by the
8 Administrator, Federal Aviation Administration, the

9 Complainant herein.

10 Throughout the remainder of the discussion,
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both the individuals, Captain Richard and First Officer
Hillman, will be referred to as the Respondents herein.

The respective Orders, as I indicate, do
serve as the Eomplaints herein and were filed on behalf
of the Administrator, the Complainant, through her
%egional éounsel of the Northwest Mountain Region.

By prior Order, the two proceedings were
consolidated for trial, and pursuant to Notice, the
matters came on for trial on August 25th, 1998, in
Denver, Colorado. The Complainant was represented by
one of her Staff £ounsel, Brent Pope, Esqguire, of the
Regicnal Counsel's Office. Both Respondents were
present at all times and were represented by their
attorney, Mark Conlin, Esquire, of Spokane, Washington.

The parties were afforded the opportunity to
offer evidence, to call, examine and cross examine
witnesses, and to make argument in support of their
respective positions.

All the evidence, both oral and documentary,
has been considered, and in the discussion, I restrict
myself only to those items which I highlight for
purposes of illustrating the conclusion that I reach

herein.

AGREEMENT
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By pleading, it was agreed that there was no
dispute as to the numbered Paragraphs 1 and 2 in the
respective complaints. Therefore, those matters are
taken as having been established for purposes of the
decision.

DISCUSSION

The Complainant herein has issued the Orders
of Suspension against the respective Respondents based
upon the allegation that as a consequence of their
admitted operation, one as é%ptain and the other as
First foicer, for Frontier Airliines Flight Number 43,
on November 24th, 1997, so operated the flight as to be
in regulatory violation of Section 121.315{(c) of the
Federal Aviation Regulations. That regulation as
pertinent herein requires that the crew follow the
approved cockpit check procedures when operating an
aircrafct.

There is no dispute as to the objective
factual basis of this incident; that is, that the two
Respondents were in fact operating respectively as
pilot-in-command and fﬁrst Gfficer of this particular
flight, that upon their departure in the late afternoon
on the date in question from Denver, Colorado, with a
destination of Salt Lake City, after actual take-off
and some time during the climb-out apparently, it was
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realized that the aircraft was not pressurizing.
Therefore, a check was done within the aircraft using a
quick check handbook, also communicating with ATC as to
the problem, and the aircraft ultimately returned to
Denver because of the fact the aircraft would not
pressurize.

Once the aircraft was back on the ground at
Denver, a check was done to the aircraft which T will
discuss in some more detail subsequently, but
ultimately was found that all six circuit breakers
which go to the pressurization system of this
particular aircraft were in the open oOr out or popped
position; that is, the pressurization control circuit
breakers, which, you know, are six in number, as I've
indicated.

These are located on a panel which is behind
the first Bfficer's seat, and it is in the lowest
section of what is identified as Panel P-6.

Mr. Lee is the Brincipal Qperation Inspector
for Frontier Airlines, and he has, of course, a long
history of aviation experience and has testified he had
about 5,000 hours in 737s.

This matter first came to his attention,on
his testimony)when he was going through mechanical
irregularity reports and noted that this particular
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flight had departed and returned and then. departed
again after only having reset circuit breakers. This
apparently aroused his interest or curiosity, and
therefore ,he did a further check as to what was going
on with this particular incident.

He ultimately determined, as he testified to,
that the aircraft had had no prior history of
pressurization system problems and found that the
aircraft in fact had operated subsequent to the circuit
breakers being reset and for several days thereafter
with no further problems being reported to the
pressurization system, amm In fact, on his testimony,
checking maintenance records of Frontier, he found no
record of maintenance with respect to the
pressurization system having occurred either prior to
this particular flight, that is, the November 24, '97,
flight, nor subsequently. Therefore, the only
maintenance, if one wants to call it that, was the
resetting of these six circuit breakers.

Mr. Lee also testified with respect to the
Frontier Flight Standards Manual. This contains the --
what is set forth as the normal checklist for the 737-
200 which is the type of aircraft that was being
operated on the date in question. There is the before-
starting checklist here. There is also a code
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designated on this checklist, and there's no indication
that this checklist is not in fact the checklist that
was in existence at the time in question.

At the top, it calls out the designations as
"CR" meaning crew, which would mean all the crew or in
this case both, "C" means éhptain, "F" means first
§fficer, and "CF" méans either faptain or First
Bfficer. So, there is an indication where either one
could do something on this particular checklist.

This was not an intermediate stop flight. It
was an origination departure from Denver. Therefore,
the entire checklist had to be completed on the
testimony as I heard it.

As to the item in question, it calls out!

" #
circuit breakers/radio switches. They must be checked

and on, and in the code after that, in parentheses, it
says "CR", which means crew. According to Mr. Lee,
what this means is that either the €aptain or the First
0fficer or both are required to respond to assure that
the circuit breakers and the radio switches on that
item are in fact set correctly. For the circuit
breakers, that means in and set.

On his opinion, he expressed the opinion that
based upon his lack of finding of any maintenance
problems, except for the resetting of the circuit

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064



B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

190
breakers, that there was in fact no system fault; that
is, any mechanical or electrical problem with the
system.

Since there's no record of any maintenance or
systems check with this aircraft, and the
pressurization system apparently operated normally both
on the flight that was then conducted to Salt Lake City
and back and for several days thereafter, there's no
contradictory evidence to that effect.

He further stated that if the circuit
breakers had failed because of any mechanical
irregularity, a discrepancy would have to be written
up, other than just six circuit breakers popped, but
that it would be a maintenance item, and it would be a
requirement for that item or the system itself to be
checked and any repair of a discrepancy or maintenance
problem entered prior to the operation of the aircraft.

It would appear to me in fact that there were
a mechanical problem or electrical problem which caused
all six circuit breakers to pop. It would also raise a
question as to the airworthiness of the aircraft.

But in any event, the testimony was then
obtained from Mr. William Gregory. He's a line
maintenance supervisor for Frontier, holds an Airframe
and Bower Blant éertificate and has held it)on his
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testimony, for 30 years.

He stated that with respect to 737s, he's
worked on them since the aircraft apparently came into
the aviation system; that is, somewhere close to 30
years.

He testified he was on duty on the date in
question. He Was there alone because the other
mechanics hadn't shown up yet. He heard over his radio
that this particular flight was returning because of a
pressurization problem. Therefore, he went out to the
gate and met the aircraft at the gate, indicating he
also called the ground crew and told them not to touch
the aircraft until he got there.

On his testimony, he did a walk-around to
assure that there were no hatches that were open on the
aircraft, which, of course, would have resulted in the
aircraft having difficulty pressurizing. He testified
he found no open doors or hatches. He then entered the
aircraft.

On entering the aircraft, according to him,
he asked what had happened and got the response from
the 65ptain that the aircraft would not pressurize. He
indicated he -- Mr. Gregory--then asked if the aircraft
would not pressurize in all three modes)because there
are three modes; automatic, standby and manual, and the
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response that he got from the €aptain, according to Mr.
Gregory, was‘yesf’that is, that the aircraft wouldn't
pressurize in all three modes.

According to Mr. Gregory, he then looked at
the P-6 panel, and at that time observed that all six
circuit breakers were -- that is, the circuit breakers
for all three modes were in the open position, and he
informed the £hptain of this, and at that time,
according to Mr. Gregory, the eaptain replied, "Oh,
shit.”

The corrective action, according to Mr.
Gregory, was that he simply reset the circuit breakers.
He then selected or ran through all three modes, and to
his observation, the system operated normally. He went
on to state that he was aware of no problems with the
pressurization system in this particular aircraft.

With respect to what he had observed over the
course of his career, he stated he had never seen, not
merely heard but had never seen, an aircraft where all
six circuit breakers had popped at one time. He stated
that all three systems are in fact independent from one
another, and they do not operate in conjunction with
one another: that is, if something happened with one
system, that would not affect the other system because
they are in fact independent systems. There's no
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testimony to contradict that.

Lastly. he also responded with whether or not
he had ever heard of something like this, and he said
actually it was never within his experience,nor had he
ever heard of an incident where all six circuit
breakers had opened or popped without requiring any
maintenance on the aircraft pressurization system.

Mr. Morris has a background in mechanical
engineering. He's also an aerospace engineer holding a
Master's degree apparently in that and has another
history of operations within aircraft systems with
apparently a specialization in pressurization systems,
doing that both for industry and for the Air Force, and
in particular having on-the-job training with Boeing,
that is on site, with pressurization. He is in the
evaluation program for pressurization systems with the
Federal Aviation Administration.

He stated he was familiar particularly with
737-200 pressurization systems and the circuit breakers
thereof. Admittedly, he is not an electronics
engineer. However, he does have the background as I've
already stated it.

He stated that on his experience, he had
never come across an incident where all six circuit
breakers had popped simultaneously, that is at the same
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time, and limited to one system. He indicated there
were at least five different power sources that go into
the one control.

He also testified in rebuttal, and I include
that testimony here. On rebuttal, he stated that
having heard all of the testimony offered by the
Respondents in their case-in-chief, that he was still
firmly of the opinion that all six circuit breakers
would not pop simultaneously with any problem with any
one of the particular systems.

With respect to the program management
system, he stated that the circuit breakers in
question, that is, the pressurization control circuit
breakers, are only connected to the pressurization
system. In fact, that's what they're called,
pressurization controls, and there is no direct
connection to the program management system, no direct
contradiction of that.

Captain Richard testified on his own behalf.
He, of course, has a long experience in aviation, also.
20 years with the United States Air Force flying B-52s
and B-1 bombers. He is also a line check pilot. He's
been a captain with Frontier since, I believe, May of
1995, and he does initial operations training, also.

He was unclear whether this flight in
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question was his first opportunity to fly with First
Officer Hillman. First Officer Hillman, of course,
indicated it-was maybe the second time. So, it was
either the first or second time that the two
individuals had operated as a crew.

With respect to the circuit breakers, he
indicated and testified that he believed he had checked
them, but he couldn't say that he in fact hadléyeballedq
all of the circuit breakers, and he wasn't sure whether
or not at the time that the circuit breakers were
checked, at least when he eyeballed some of them,
whether the aircraft was on an APU system or not. He
did go on to state that when the aircraft does switch
over from the APU to the engine generators, that there
is, of course, an alteration in the electrical current
as one switches from one system to the other.

In his view, summarizing it, both he and the
fﬁrst foicer correctly ran both the pre-flight and the
before-starting checklist. He felt that he had a right
to rely upon his fﬁrst Bfficer, and that through his
reliance on the first foicer, the six circuit breakers
were in fact set in the correct position prior to their
departure from Denver.

First Officer Hillman testified, also. He's
been with Frontier since March of 1997. He was on a
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two-day schedule on this particular flight in question.
He, of course, has prior aviation experience, also.

With respect to the checking of this aircraft
prior to departure, Mr. Hillman testified that when he
got into the cockpit area, the flight deck, that the
oxygen mask was apparently on the cockpit floor, down
behind his seat, because he couldn't even get hisbrain
bag over off to the right-hand side of his seat, and
that when he went down to pick up the 02 mask, he alsg
therefore, was at apparently close to eye level with the
pressurization control circuit breakers. On his
testimony, all six circuit breakers, when he looked at
them, were in the on position.

Mr. Stucka is a mechanic with Frontier
Airlines. He was in a taxi and run-up certification
training on the date in question, and in fact, he and a
supervisor actually moved this aircraft from the hangar
apparently over to the gate where it sat for a period
of time until this particular flight had departed,
which was about 3 in the afternoon.

He stated that when they were moving the
aircraft, that he, Mr. Stucka, was in the left seat,
and that a checklist was run, and he couldn't remember
whether he or the supervisor actually ran the
checklist, but he did indicate that it was used.
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With respect to the checklist, when we
established that as Respondent's Exhibit 4, the circuit
breakers as listed on that checklist, the circuit
breakers as required. Mr. Stucka was never, according
to my notes, clear as to what circuit breakers he
actually was checking, according to that checklist,
because it says onle%ircuit breakers as required?

Mr. Wyche testified on behalf of the
Respondents. He's the éxecutive V¥ice Bfesident of
Operations. He stated that he has had circuit breakers
pop on aircraft. Certainly anyone that has been flying
for any amount of time and probably at one time or
another had a circuit breaker or more than one pop with
an aircraft. ﬁﬁhtever, his testimony was not that he's
experienced six circuit breakers in the pressurization
system of a 737 popped, but he was of the view that the
crew did follow the policies and procedures as outlined
by the requirements of Frontier Airlines.

Mr. Brian Durbin is a Eirst J&ficer with
Frontier. He also is an instructor pilot, a trainer
both for pilots and apparently dispatchers and possibly
others. He testified also with respect to the policies
and procedures and use of the pre-flight and the
before-start checklist and opined that the crew, based
upon what he heard of the testimony, had in fact
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followed those policies and procedures and properly
executed their pilot duties.

That to me is the pertinent evidence in the
case. This case is a circumstantial case. It is also
a credibility case. I would agree with that
formalization of the presentation of this particular
case.

In a circumstantial case, in my view, this
case falls under the Limstand Boctrine as enunciated by
the Safety Board; that is, that once the Administrator
shows in a particular case that operation does not
normally occur absent some force or item being in an
abnormal condition, that is possibly wind, something
wrong with the vertical stabilizer, to stay away from
this, that that is sufficient to make a prima facie
case and shift the burden of going forward with an
explanation to explain what was found with the
particular incident. This is similar to a res ipsa
locutory situation.

Here, this aircraft, a 737-200, normally
operates with all six circuit breakers in the in
position. On the return to Denver, disputedly it was
found all six circuit breakers were in the open
position. That is not the normal position.

Therefore, in my view, it was incumbent upon
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the Respondents to furnish some reasonable explanation
as to what would have caused all six circuit breakers

to open simultaneously.

The evidence in front of me, the testimony of

Mr. Gregory is that he has never in his experience had

an incident where all six circuit breakers would pop at

one time, and as 1 understood his testimony, that

because they are three independent systems, that a mal-

function in one of the systems would not affect the
other two. That is, you have three independent
systems.

He further stated that in his 38 years, he
had never experienced such himself and in fact had
never heard of it, that is, all six circuit breakers,
without some maintenance problem having occurred, and,
of course, in the evidence here, there was no
maintenance done to this aircraft with respect to the
pressurization system, either before or subsequent to
this particular incident.

The objective evidence is, of course, the
circuit breakers were found in the open position, and
that Mr. Gregory, after getting on the flight deck and
having a conversation with the captain, simply reset
the circuit breakers, and the aircraft, on the
evidence, operated normally for the remainder of that
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schedule and for the subsequent days.

So, there is no evidence of any type of
electrical or mechanical malfunction with any system on
this aircraft which would account for all six circuit
breakers being in the open position. Therefore, under
the Limstand 8octrine, I have six open circuit breakers
which is the objective evidence, and nothing to explain
how all six circuit breakers could in fact go into the
open position and then have nothing as an explanation
or replication of that event occurring either before or
after with this particular aircraft.

Turning then as to the reliance which I think
is really what Respondent was getting to, the checklist
calls for the crew to do the item. The cheéklist says
this is a crew function. It doesn't mean that only one
individual has the responsibility. One person can do
the check, and the other one has to call it out, but
there is a crew responsibility under the checklist for
the before-start.

It's clear from the checklist itself that the
items are delineated with respect to the ultimate
responsibility as captain, first officer, crew, or
either or. This is a CR item.

The Board in the case of Administrator v.

Réégg:and T@kes discussed the criteria for establishing
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a case of reasonable reliance. One must be there is no
duty imposed upon the pilot raising the issue of
reasonable reliance. Here, the checklist calls for
crew involvement. That's the entire crew.

Also under 91.3, the captain is ultimately
responsible for the safe operation of the aircraft. He
may delegate. However, he cannot delegate the
responsibility.

Further, as enunciated in the case of Egggg
v. Tpkes, there must, for reasonable reliance,be no
ability on the part of the individual to ascertain the
information for himself. Here, the 6aptain certainly
could have looked at the panel himself. There's no
indication that the panel is not readily observable by
him.

In my view, this was a crew responsibility to
assure that these circuit breakers were in fact set,
all circuit breakers, but particularly on this
checklist, the circuit breakers and radio switches, but
it says circuit breakers. So, it's not just check
yours but to assure that all circuit breakers for this
aircraft were properly set.

I therefore, on the evidence in front of me
and precedent, do not find that there is a case of
reasonable reliance made. |
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With respect to the incident itself, as I've
indicated, I view this as a res ipsa or Limstand case.
The objective evidence is what I must look at. The
objective evidence is that the circuit breakers were
found in the open position when the aircraft returned
to Denver. The testimony of the Respondent and the
Gaptain are that the circuit breakers were in fact in,
particularly Mr. Hillman's testimony that he observed
that when he pick up the oxygen mask. But there has
been no offer of any reliable explanation as to how all
gsix circuit breakers which are independent three
systems would pop at the same time and then could be
reset, and the entire system apparently operate
normally thereafter.

That being the case, it appears to me that
the more reliable and probative evidence is simply that
for whatever reason, that checklist item was not
accomplished or not accomplished correctly or maybe
simply overlooked. But in any event, the evidence by a
clear preponderance shows that the pressurization
circuit breakers were found in the open position upon
the aircraft's return to Denver, that the circuit
breakers were simply reset, that the system operated
correctly thereafter, not only on that flight but on
subsequent days, and that there is no indication of any
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system check or system maintenance as would account for
all six circuit breakers going from their properly-set
position to the open position simply during the course
of this take-off.

I therefore find that the preponderance of
the reliable, credible and probative evidence does
establish that the Respondents as a crew failed to
follow the approved cockpit check procedures when
operating said aircraft as a crew, and therefore each
of them did operate in regulatory violation of Section
121.315(c) of the Federal Aviation Regulations.

wWith respect to sanction, the penalty, as
I've indicated, has been waived with respect to both
Respondents, and therefore there's no necessity to
discuss any penalty or sanction.

Therefore, upon the consideration of the
record in its entirety and appropriate precedent, I
would affirm both Orders of Suspension as issued.

IT IS THEREFORE ORDERED THAT, the respective
Orders of Suspension with Waiver of Penalty, the
respective €bmplaints herein, be, and the same hereby
are affirmed as issued.

Entered this 25th day of August 1998 at

Denver, Colorado.
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SERVED: June 24, 1999

NTSB Order No. EA-4775

UNITED STATES OF AMERICA
NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Issued under delegated authority (49 C.F.R. 800.24)
on the 24th day of June, 1999

JANE F. GARVEY,
Administrator,
Federal Aviation Administration,

Complainant,
Docket SE-15432
V.

JOHN L. DRANKO,

Respondent.

ORDER DENYING RECONSIDERATION

On consideration of the respondent's motion for
reconsideration' of Board Order EA-4763 (served May 10, 1999) and
the Administrator's response in opposition, we have concluded
that the motion neither establishes error in our original
decision nor otherwise presents a valid basis for reconsidering
the judgment that respondent's appeal was properly dismissed for
his failure to file a timely notice of appeal.

'Respondent’s “Motion to Dismiss Order Dismissing Appeal”
has been construed for purposes of this order as a request for
reconsideration under Section 821.50.



ACCORDINGLY, IT IS ORDERED THAT:

Respondent 's motion for reconsideration is denied.

gﬁﬁ reT<D.
General Counsel

P
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SERVED: June 24, 1999

NTSB Order No. EA-4777

UNITED STATES OF AMERICA
NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Issued under delegated authority (49 C.F.R. 800.24)
on the 24th day of June, 1999

JANE F. GARVEY,
Administrator,
Federal Aviation Administration,

Complainant,
Docket SE-15323
V.

MICHAEL J. GEARIN,

Respondent.

P N L O W N W A e R N

ORDER DISMISSING APPEAL

The Administrator has moved to dismiss the appeal filed by
the respondent in this proceeding because it was not perfected by
the filing of a timely appeal brief, as required by Section
821.48 (a) of the Board's Rules of Practice (49 CFR Part 821).°

'Section 821.48(a) provides as follows:

§ 821.48(a) Briefs and oral argument.

(a) Appeal briefs. Each appeal must be perfected within
50 days after an oral initial decision has been rendered, or
30 days after service of a written initial decision, by
filing with the Board and serving on the other party a brief
in support of the appeal. Appeals may be dismissed by the
Board on its own initiative or on motion of the other party,
in cases where a party who has filed a notice of appeal
fails to perfect his appeal by filing a timely brief.



2
We will grant the motion, to which respondent filed no response.

The record establishes that respondent filed a timely notice
of appeal from the oral initial decision the law judge rendered
on February 23, 1999,% but he did not file an appeal brief within
50 days after that date; that is, by April 14, and he has not to
date filed an appeal brief.’

In the absence of good cause for respondent's failure to
perfect his appeal by filing a timely appeal brief, dismissal of
his appeal is required by Board precedent. See Administrator v.
Hooper, 6 NTSB 559 (1988).

ACCORDINGLY, IT IS ORDERED THAT:
1. The Administrator's motion to dismiss is granted; and

2. The respondent's appeal is dismissed.

’The law judge affirmed, in part, an order of the
Administrator suspending any pilot certificate held by
respondent, including Airline Transport Pilot Certificate No.
021447191, for his alleged violations of sections 91.119(a) and
(d) and 91.13(a) of the Federal Aviation Regulations, 14 CFR Part
91. The law judge dismissed the section 91.119(d) charge and,
for that reason, reduced the suspension sought by the
Administrator from 120 to 90 days.

3The record reflects that respondent had previously been
furnished a copy of the Board's Rules of Practice.



SERVED: June 24, 1999

NTSB Order No. EA-4776

UNITED STATES OF AMERICA
NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Issued under delegated authority (49 C.F.R. 800.24)
on the 24th day of June, 1999

JANE F. GARVEY,
Administrator,
Federal Aviation Administration,

Complainant,
Docket SE-15399
V.

LOUIS RIDGE DUSKIN,

Respondent.

ORDER DISMISSING APPEAL

The Administrator has moved to dismiss the appeal filed by
the respondent in this proceeding because it was not perfected by
the filing of a timely appeal brief, as required by Section
821.48(a) of the Board's Rules of Practice (49 CFR Part 821).°'

'‘Section 821.48(a) provides as follows:

§ 821.48(a) Briefs and oral argument.

(a) Appeal briefs. Each appeal must be perfected within
50 days after an oral initial decision has been rendered, or
30 days after service of a written initial decision, by
filing with the Board and serving on the other party a brief
in support of the appeal. Appeals may be dismissed by the
Board on its own initiative or on motion of the other party,
in cases where a party who has filed a notice of appeal
fails to perfect his appeal by filing a timely brief.



2
We will grant the motion, to which respondent filed no response.

The record establishes that respondent filed a timely notice
of appeal from the oral initial decision the law judge rendered
on March 24, 1999, but he did not file an appeal brief within 50
days after that date; that is, by May 13, and he has not to date
filed an appeal brief.’

In the absence of good cause for respondent's failure to
perfect his appeal by filing a timely appeal brief, dismissal of
his appeal is required by Board precedent. See Administrator v.
Hooper, 6 NTSB 559 (1988).

ACCORDINGLY, IT IS ORDERED THAT:
1. The Administrator's motion to dismiss is granted; and

2. The respondent's appeal is dismissed.

~Daniel—b-
General Counsel

*The law judge affirmed an order of the Administrator
revoking any airman pilot certificate held by respondent,
including Private Pilot Certificate No. 548722193, for his
alleged violations of sections 61.3(c), 61.23(a) (3) (1),
67.403(a) (1) or, in the alternative, 67.403(c) (1), 91,203 (a) (1),
and 91.13(a) of the Federal Aviation Regulations, 14 CFR Parts
61, 67 and 91.

3The record reflects that respondent had previously been
furnished a copy of the Board's Rules of Practice.
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ORAL INITIAL DECISION AND ORDER

JUDGE MULLINS: We'll go on the record at this
time.

This has been a proceeding before the National
Transportation Safety Board and the matter has come on for
hearing on the appeal of John Richard Dunn from an
Emergency Order of Revocation that has revoked his
airframe and powerplant certificate or mechanic's
certificate with those ratings.

The Order of Revocation serves as a complaint in
these proceedings and was filed on behalf of the
Administrator of the Federal Aviation Administration
through regional counsel of the Northwest Mountain Region
in Renton, Washington.

The matter has been heard before me, William R.
Mullins. I'm an Administrative Law Judge, and as is
required by the Board's rules in emergency cases, I will
issue a decision here today.

The matter came on for hearing pursuant to

notice to the parties here in Arlington, Texas, this 2nd

-day of June of 1999.

The Administrator was represented throughout
this proceeding by Mr. John Callahan, Esquire, of the
Regional Counsel's Office of the Northwest Mountain
Region, Renton, Washington; and the Respondent was present
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at all times and was represented by Mr. Jim Lane, Esquire,
of Fort Worth.

The parties were afforded a full opportunity to
offer evidence, to call, examine and cross examine
witnesses. In addition, the parties were granted an
opportunity to make argument in support of their
respective positions.

DISCUSSION

JUDGE MULLINS: As i stated previously, the
matter was on for hearing on an Emergency Order of
Revocation that has revoked Mr. Dunn's A&P certificate.

The Emergency Order of Revocation alleges a
regulatory violation of FAR 43.12(a) (1). The principal
portion of the Emergency Order of Revocation has six
paragraphs. The first five were admitted by the
Respondent.

And those paragraphs are: Paragraph 1, "At all
times material hereto you were and are the holder of
mechanic's certificate number 548061807, with airframe and
powerplant ratings." That was admitted.

Paragraph 2, "On or about March 11th, ;998, you
performed maintenance on civil aircraft November 515LG, an
Israel Aircraft Industries IA-1124, and approved said
éircraft for return to service." . That was admitted.

Paragraph 3, "You made the following entry in

_ EXECUTIVE COURT REPORTERS
(301) 565-0064
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the maintenance records of November 515LG, '(C/W 3-year
T/R cable lube.'" And that was admitted.

Paragraph 4, "At the time you made the entries
referred to in Paragraph 3 the aircraft maintenance manual
required the lubrication of the throttle retarder feedback
cable at.intervals not to exceed three years." That was
admitted.

Paragraph 5, "Your entry in the aircraft
maintenance records as described in paragraph 3 signifies

that you had performed the required lubrication of the

throttle retarder feedback cable." That was admitted.
_A_E Paragraph 6, "The entry was fraudulent or
= intentionally false in that you did not lubricate the

—x throttle retarder feedback cable," and that has been

denied.

And as a result of those allegations, the
Administrator has alleged the regulatory violation of FAR
43.12(a) (1) and has revoked the certificate.

The Administrator had eight exhibits. I don't
need to go through all of the exhibits because the logbook
entry was admitted;

Much of the evidence was admitted, és It've juét
indicated. However, the primary focus of the
Administrator's case here is that the access panels, which
was undisputed must be removed to perform the maintenance

~ EXECUTIVE COURT REPORTERS
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described in the logbook entry, had not been removed.

The allegation was that the maintenance was
performed in 1998. The aircraft was painted in 1996. The
photographs, which would indicate and show those access
panels, and specifically the one panel which is the second
photograph in Exhibit C-4 and the second photograph in
Cc-4(a), which are copies of those photographs, shows that
not only does it appear that the access door had not been
removed since there had been paint, but it also reflects
that there were three different colors of paint, because
one of the letters in the tail number of the aircraft
extended down through that access panel.

The Administrator called three witnesses. The
first was Mr. Brown, who is the chief pilot of Label
Graphics, the company that owns the aircraft, and he had
been the chief pilot some time prior to any of this
contact with the Respondent.

and Mr. Brown testified that the aircraft had
been painted prior to bringing the aircraft down to Fort
Worth to have the work done by Mr. Dunn, and he also
testified that no one else had been authorized to paint
nor had they ever been charged for any painting that was
done S/uce 7%10"' '7L;me .

The second witngss called by the Administrator
was Mr. Karren. Mr. Karren works for Aero Air, Inc., that
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was in existence up to approximately sometime early last
year, and then they were replaced by Aero Air, L.L.C., and
they're located in the Portland area, and they are
apparently the certificated repair station that does most
of the work on this particular aircraft.

But Mr. Karren testified that when they were
doing some work in February, they discovered these access
panels had not been removed and he contacted Mr. Baas, who
is the principal maintenance inspector for that
certificated repair station, and Mr. Baas was the third
witness called by the Admihistrator.

Mr. Karren admitted on cross examination that
they had performed, his company, Aero Air or Aero Air,
Inc., I guess it was Rero Air, Inc., had performed an A
check sometime last year, which required the removal of
those panels and that work was done subsequent to the time
alleged that Mr. Dunn, the Respondent, did his work, but
that the access panels were not removed during the A
check.

It was determined from his testimony and the
testimony of others that there was no certificate action

going on-against Mr. Karren or Aero Air, Incorporated,

.~ because Aero Air, Incorporated, evaporated and became Aero

Air, L.L.C.
So that the repair station, as was indicated by
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the Administrator, that existed at the time this A check
was done when those doors should have been removed no
longer exists.

Mr. Baas was called to testify. He's an
aviation safety inspector and he testified that he was the
principél maintenance inspector for Aero Air, Inc. for 12
years and now has been the principal maintenance inspector
for Aero Air, L.L.C. for the last year since they've been
in existence.

He said that he was called by Mr. Karren. He
went out the day afterwards. He was told that all four of
the access doors, and there's two on each engine, had been
painted and had not been removed since the date of the
painting.

But when he arrived the next day, there was only
one door that remained intact, but that was the door on
the left engine, which is reflected in the second photo of
C-4 and the second photo of C-4(a).

His testimony was that it had not been touched
up, that this was an original paint scheme; and
particularly with the letters down the way they were, Fhat
there was no way that there could have been a éouchup.

He said it would have been extremely difficult
énd he didn't believe there was a touchup. Mr. Karren
testified he had some experience and time working on
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aircraft; that he didn't believe it had been touched up.

Mr. Dunn then was called. Mr. Dunn said that he
had been in the aviation business for twenty-two-and-a-
half years. He company, Trimec, that he owns with a
couple of other people, specializes in Westwind aircraft,
which thié one was.

And he testified that he did not touch up these
panels, but that he did remove them and that he had done
the work.

There are several exhibits and I don't think
it's necessary to go through all of the exhibits.
Respondent's Counsel has raised the issue about the
credibility of Mr. Karren and Mr. Baas beéause of this
work that they were supposed to have done and that they
not only now admit they didn't do it but there has not
been any action taken against those folks.

In that regard, I would simply say this. All of
the repair stations that I have had hearings against, that
I have seen and have had problems with, and you can take
this for whatever it's worth, Mr. Baas, but any time a
principal maintenance inspector has been hanging around
for more than five years, there's usually some problems
start coming up.

And when that guy goes on his way and the next

guy comes in, there's usually all kind of, if you'll
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pardon the expression, hell to pay that often results. 1
don't know that that's the situation you've got up there,
but I know that that's what it looks like to this
Respondent, because you've come in and you've asked to put
him out of business and your folks that you've been
dealing with for 13 years are skating on a logbook entry
that looks just as bad as the one that Mr. Dunn made.

You can call it what you like, but if they said
the access doors were removed and they did an inspection
and they weren't, then they are just as guilty, and I
don't care how you change the name of the corporation and
the kind of little corporate little deals you pull, it's
still the same folks out there, the same Mr. Karren that
did the work.

So I have a concern as a Judge and I know the
Safety Board has a concern, not only of safety but also of
appearance of fairness in these proceedings, and I know
that that's Mr. Dunn's perspective of this case, because
those folks up there are obviously skating on this thing
and you're here against this case with Mr. Dunn.

Just because they are guilty doesn't mean
necessarily that he wasn't, but at the same tiﬁe, if ydu
could just for a second, and tell Mr. Karren this, if you
could putAYOurself in Mr. Dunn's shoes, how obvious that

must look to him.
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But the bottom line here is that Mr. Dunn says
he did the work. He says he did -- He admits he did the
logbook entry.

The testimony of Mr. Brown would indicate that
there hasn't been any painting done to that aircraft. The
photographs, it would appear there hasn't been any
painting done to that, no touchup, airbrush or any of
that.

and then the testimony of both Mr. Baas and Mr.
Karren, which is supported obliquely, I suppose, by Mr.
Brown's testimony, would indicate that those panels were
not removed.

Since that is established by a preponderance of
the evidence, and preanderance simply means that evidence
which seems more probably true than not true, then T think
it follows that I must find that Mr. Dunn is in regulatory
violation as alleged and the Emergency Order of Revocation

will be affirmed.
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ORDER

JUDGE MULLINS: It is therefore ordered that
safety in air commerce and safety in air transportation
requires an affirmation of the Administrator's Emergency
Order of Revocation as issued; and specifically, as I have
discussea it previously on this record, a preponderance of
the evidence has established that Mr. Dunn, the
Respondent, was in regulatory violation as alleged, and

therefore the order is affirmed.

W2

William R. Mullins,

Administrative Law Judge
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JUDGE MULLINS: Mr. Dunn, Mr. Lane, Mr. Dunn has

the right to appeal this order and a Notice of Appeal must
be filed with the National Transportation Safety Board
within two days of this date, and then within five days
after that date a brief must be submitted.

You will receive a transcript of this
proceeding, but probably not before the five days is up.
So I suppose that's a bit of a dilemma.

But Mr. Lane, if you'd step up, I'll hand you a
copy of this Rights to Appeal, and it has the office where
the appeal needs to go, our office in Washington, and then
also the General Counsel's office in Washington where the
brief is required to be submitted.

MR. CALLAHAN: And also copies to the FAA; is
that correct?

JUDGE MULLINS: Yes, and copies to be sent to
the FAA, and that's specified in that order.

Mr. Lane, do you have any question about the
Order today? |

MR. LANE: Not at all.

JUDGE MULLINS: Does the Administrator?

MR. CALLAHAN: No, Your Honor.

JUDGE MULLINS: All right. Thank you,
gentlemén. The hearing is terminated.

[At 3:14 p.m., the hearing was closed.]
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Served: June 3, 1999

UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
OFFICE OF ADMINISTRATIVE LAW JUDGES

ADMINISTRATOR,
FEDERAL AVIATION ADMINISTRATION,

Complainant,
V. Docket No. SE-15261
KLAUS MARX,
Respondent.
WRITTEN INITIAL DECISION
Service: Cheryl Jones, Esq. Klaus Marx
FAA Alaskan Region 1245 Mendenhall Peninsula Road
222 West 7th Avenue, Box 14 Juneau, AK 99801
Anchorage, AK 99512-7587 (Served by certified mail)

(Served by fax and priority mai)

This is a proceeding under the provisions of 49 U.S.C. § 44709 (formerly § 609
of the Federal Aviation Act) and the provisions of the Rules of Practice in Air Safety
Proceedings of the National Transportation Safety Board. Klaus Marx, the Respondent,
has appealed the Administrator's Order of Suspension, dated May 4, 1998, which,
pursuant to §821.31(a) of the Board's Rules, serves as the complaint, in which the

' The complaint alleges as follows: :

1. You are now, and at all times hereinafter mentioned were, the holder of Airman Mechanic Certificate No.
206529136 with airframe and powerplant privileges.

2. On or about August 12, 1997, you performed a 100-hour inspection of Civil Aircraft N1682C, a Cessna
Model 180-180, determined, and certified that aircraft to be in airworthy condition.

3. At the time of your inspection, you also indicated in the logbook and maintenance records for Civil
Aircraft N1682C that you accomplished Airworthiness Directive (AD) 87-20-03 R2, which requires
inspection of the seat rails and set peg for condition and operation.

4. On September 2, 1997, Civil aircraft N1682C was inspected by Brian lorg, an Aviation Safety Inspector
assigned to the Juneau Flight Standards District Office. At the time of this inspection, the pilot’s seat track
forward most hole was broken out. The condition of the pilot seat rails was beyond the limits acceptable
under AD 87-20-03 R2.

5. As a result of the discrepancies noted in paragraph 4, Civil Aircraft N1682C was unairworthy.

6. The discrepancies noted in paragraph 4 existed at the time of your 100-hour inspection and the aircraft
was in an unairworthy condition at the time of your inspection. '

7. As a result of the above, you failed to perform the 100-hour inspection in such a manner as to determine
whether Civil Aircraft N1682C complied with applicable airworthiness requirements.



Administrator ordered the suspension of any mechanic certificate held by him, including
his Airman Mechanic Certificate No. 206529136, for 60 days, for alleged violations of §§
43.9(a), 43.13(a) and (b), and 43.15(a) of the Federal Aviation Regulations ("FAR,"
codified at 14 C.F.R.).

In his answer to the complaint, the Respondent admits that he is the holder of
Airman Mechanic Certificate No. 206529136, with airframe and powerplant privileges;
that he completed a 100-hour inspection on Civil Aircraft N1682C on or about August
12, 1997; and that he followed the inspection instructions of Airworthiness Directive
("AD") 87-20-03 R2, and determined that the seat tracks conformed to the requirements
of the AD.

N1682C, a Cessna model CE-180 aircraft built in 1953, was involved in a ground
loop incident on August 29, 1997, at the Hoona (Alaska) Airport, which resulted in
damage to the landing gear of the aircraft. At the request of the National Transportation
Safety Board, on September 2, 1997, two FAA aviation safety inspectors, airworthiness,
Jeffrey S. Pritchard and Bryan lorg, were dispatched to site of the incident to examine
the aircraft. Inspector Pritchard prepared an Aircraft Incident Record, on which he
recorded that the damage was minor. By that, he meant there was no structural
damage.

N1682C was listed on the Operations Specifications of Frederick M. Jackson'’s
air carrier certificate, authorizing interstate common carriage operations.

During the course of inspecting the aircraft, Inspectors Pritchard and lorg found
two conditions, unrelated to the ground loop damage, which they considered to be
discrepancies.

First, they found that the forward-most hole in the crown of the left seat track for
the pilot’'s seat exceeded the tolerances allowed in AD 87-20-03 R2, which was

8. On a date known to you, you altered the airframe of Civil Aircraft N1682C by installing a BAS, Inc. tail
pull handle.

9. Although you performed this major alteration, you did not complete the FAA Form 337 certification
certifying the alteration was made in accordance with the requirements of Part 43 and you did not approve
the aircraft for return to service following the alteration.

Based on the foregoing facts and circumstances, you violated the following Federal Aviation Regulations:
(a) Section 43.9(a), in that you did not complete the FAA form 337 following your alteration of Civil Aircraft
N1682C in the manner prescribed by Appendix B of Part 43.

(b) Section 43.15(a), in that you performed an inspection required by Part 91, 123, 125, or 135 and failed to
perform it in such a manner as to determine whether the aircraft met all applicable airworthiness
requirements.

(c) Section 43.13(a), in that you performed maintenance on an aircraft and did not use the methods,
techniques, and practices prescribed in the manufacturer's maintenance manual or instructions for
continued airworthiness prepared by the manufacturer, or other methods, techniques, and practices
acceptable to the Administrator.

(d) Section 43.13(b), in that in maintaining or altering Civil Aircraft N1682C, you did not do that work in such
a manner and use materials of such a quality that the condition of the aircraft or airfframe was at least equal
to its original or properly altered condition following your maintenance or alteration.

3
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applicable to N1682C’s model and serial number. The AD specified that if the
dimension across any hole in the top of the seat track exceeded 0.42 inches, the seat
track had to be replaced. For an aircraft operated for hire, such as N1682C, with the
number of flight hours which N1682C had (3,700.5, as shown on its tachometer), the AD
required inspection of the seat tracks every 100 hours, or every annual inspection.

The aircraft’s maintenance log contains an entry for a 100-hour inspection, with a
return of the aircraft to service as airworthy on August 12, 1997, signed by the
Respondent. The inspection references compliance with AD 87-20-32 R2. The
tachometer reading was 3,670.0 hours. The aircraft had been flown 30.5 hours between
the time of the 100-hour inspection and the ground loop incident on August 29, 1997.
The aircraft's maintenance records show that the Respondent had previously inspected
the seat rails during annual or 100-hour inspections on April 13 and June 12, 1997.

As observed and photographed by Inspectors Pritchard and lorg, the forward-
most end of the flat upper crown of the left seat track, on which the seat rides, was
missing, leaving only a semi-circular opening in the crown where there was supposed to
be a hole in the metal. As there was no hole, or opening in the crown surrounded by
metal, what remained of the original hole exceed the maximum allowable dimension of
0.42 inches, and, therefore, did not comply with the AD.

The pilot’s seat is attached to seat tracks, upon which it rides on rollers. The
seat is adjustable, and is held in place by a seat-locking mechanism which engages a
vertical spring-loaded seat pin through one of a series of holes along the length of the
left seat rail. By raising the pin out of the hole, the pilot can slide the seat back and forth
on its rollers, and can adjust the seat to the optimum position for him to reach the
aircraft’'s controls. When the pin is seated in a hole in track, the seat will not move. The
design of the left seat track calls for a stop to be installed over, and blocking use of, the
forward-most hole in the left seat track, so the seat will not slide off the track when the
pin is raised to allow movement. The stop is attached by a horizontal pin which goes
through a hole underneath the flat crown upon which the seat rides. Without the stop in
place, and with only half the metal missing around what used to be hole, there was no
stop and no hole in which to insert the locking pin, and, thus, nothing to prevent the seat
from moving forward, off the track, if it was adjusted as far forward as possible. The
possibility of an unexpected movement of the unsecured seat during operation of the
aircraft, with the further possibility the pilot could lose control of the aircraft, is obvious.

Both Inspector Pritchard and Inspector lorg testified that the forward part of the
crown forming the forward half of the forward-most hole had not broken off or separated
recently. They said the failure was the result of wear from the locking pin engaging and
disengaging, but that the wear was not recent because there were no sharp ragged
edges, indicating a sudden failure, and the broken or worn-away ends of the crown had
oxidized to the same color as the rest of the rail, indicating a long passage of time since
the damage had occurred.

Inspector Pritchard theorized that the edge of the forward hole had been worn
away over a long period of time by the pin vibrating in the hole. Based on his
metallurgical training in accident investigation courses, he thought the rail had been in
that condition for in excess of 350 hours. He said the forward edge of the hole had not



been torn away in the ground loop incident, because there were no jagged edges
indicating a sudden failure and the remaining edges were worn and not sharp.
According to Inspector Pritchard, the roundness of the remaining semi-circular hole’s
edges indicated it had been worn for a long time.

Inspector lorg testified that the aircraft's owner had told him that he had acted in
good faith, and had used the forward-most hole to fly. The Administrator did not call the
owner as a witness, however, so there is little basis upon which to assess the owner’s
credibility. Inspector lorg also testified that the Respondent said he was aware the seat
tracks were worn, and planned to replace them after the summer season.

The Respondent testified that the owner of the aircraft had purchased it three
months earlier, and that were problems with the aircraft because of aging. He said the
owner made many short flights, which increased the wear on the aircraft. The
' Respondent stated that the first he knew of the damage to the left seat track was on
September 2, 1997, when the inspectors showed it to him. He said that what he saw
was structural damage. He said the seat stop was there when he conducted the 100-
hour inspection on August 12, 1997, and that, otherwise, the track was still in the same
condition. The Respondent offered a plausible-sounding explanation for how the crown
could have broken off, through force exerted by improper seating of locking pin over the
stop, causing the stop and a portion of the crown to beak away, but even accepting that
explanation, it does not shed any light on when the damage to the left seat track
occurred.

A determination as to the condition of the left seat track when the Respondent
performed the 100-hour inspection is largely a credibility issue. There is no direct
evidence as to how or when the seat track came to be in the condition it was in when
the inspectors looked at it on September 2, 1997. There is, however, strong
circumstantial evidence, in the form of the testimony of two experienced aviation safety
inspectors, in whose judgment — based on training and experience — the damage
could not have occurred since August 12, 1997, some 21 days earlier, when the 100-
hour inspection was performed.

Having observed photographs of the damaged forward-most end of the seat
track, | find it probable that part of the track was torn away by force, rather than worn
away. Although wear could certainly be a factor, the forward-most hole had been
blocked by a seat stop, and, therefore, was not used as a seat for the pin and would not
be subject to wear from the pin vibrating in the hole as long as the seat stop was in
place. On balance, | find it more likely than not that the damage was caused by an
application of force which tore away the stop and, with it, the forward-most portion of the
track.

Whether or not the damage was caused by force or wear, | find the inspectors to
be more credible than the Respondent as to when the damage occurred. Both
inspectors are highly experienced and trained in aircraft maintenance and investigation
of damage and wear to aircraft. Both Inspector Pritchard and Inspector lorg had training



and experience in accident investigation, and Inspector Pritchard had attended
classroom training on aging aircraft and corrosion. He has had experience in estimating
when metal failed. Both inspectors examined the damaged seat track.

Among the most convincing factors cited by the inspectors indicating that the
damage was not recent was the fact that the broken (or worn) ends and the remainder
of the hole were smooth and rounded, and were not jagged, as would be characteristic
of recently damaged metal. Further, the metal, in that area was not shiny, indicating
recent wear or a recent break, but had weathered to the same gray color as the rest of
the track. Finally, there was no debris on the floor under and around the seat, such as
the missing forward part of the track and stop, or pieces of them, which could be
reasonably expected if the damage had occurred as recently as within the preceding
three weeks.

The inspectors had a full opportunity to examine the aircraft and the condition of
the seat track. There is no evidence that either of them had any interest in the outcome
of this case, or bore any animosity towards the Respondent. | observed their demeanor
during the hearing, and | find them to be disinterested and credible witnesses.
Therefore, | credit their testimony that the damage had not occurred as recently as
within the three weeks since the Respondent had conducted his 100-hour inspection.

The Respondent was not a convincing witness when he testified that the seat
track was intact when he had inspected it three weeks earlier. He made a broad
statement that it was intact, but he offered no further explanation as to how he could
have conducted a thorough examination of the seat track and still missed the damage.
It seems clear that the entire track cannot be visually inspected at one time when the
seat is installed. Depending upon where the seat happens to be positioned, only a
portion of the track would be visible at any one time. The Respondent offered no
explanation of what steps, if any, he took to inspect the entire length of the track, which
appears to a requirement of the AD. On balance, | do not believe that he deliberately
returned the aircraft to service knowing the forward part of the left track was not intact.
If he had observed that it was damaged, it seems reasonable that he would have made
the necessary repairs, and billed the owner for his work. Giving the Respondent the
benefit of the doubt, it appears more likely that he made only a superficial inspection of
the track, looking at the only the part that was the most readily visible, and missed
seeing the part that was not intact.

The Respondent's failure to conduct a thorough inspection of all of the seat
track, as required, violated FAR §§ 43.13(a) and (b), and 43.15(a).

The second discrepancy involved an incomplete Form 337, covering installation
of a pull handle on the aircraft. While reviewing the aircraft’s maintenance records,
Inspector Pritchard found a Form 337 covering installation of a BAS pull handle, in
accordance with FAA Supplemental Type Certificate ("STC") Number SA3812NM, which
bore the Respondent’s printed name, address, and certificate number, but lacked his
signature in Blocks 6 and 7, certifying that the repair and/or alteration had been made in



accordance with Part 43, and that the aircraft was approved for return to service.
Installation of the handle pursuant to the STC requires that the mechanic complete a
Form 337 showing the installation, and sign the certification returning the aircraft to
service as airworthy. The completed Form 337 is to be submitted to the FAA for review
within 48 hours. That was not accomplished by the Respondent. The installation must
be recorded in a logbook entry and the aircraft returned to service, but Inspector
Pritchard found no entry in the aircraft’s maintenance logbook covering installation of the
pull handle.

The inspectors found that, although the pull handie had been installed, Blocks 6
and 7 of the Form 337 with the return to service had not been signed, and there was no
entry in the aircraft's logbook or maintenance records covering the installation.
Therefore, the inspectors testified, the installation did not conform to FAR § 43.13, and
the aircraft was not airworthy because it did not meet its type design. It does not appear
from the record, however, that the inspectors questioned the Respondent about the
incomplete Form 337.

Photographs of the aircraft taken by Inspector Pritchard on September 2 or 3,
1997, clearly show the installed pull handle. Inspector Pritchard testified that the owner
told him that the handle had been installed early in the 1997 flying season, after his April
1997 purchase of the aircraft. He said he had operated the aircraft during the entire
flying season with the handle installed. The owner was not called as a witness,
however, and there is little basis on which the assess his credibility.

A week before the hearing, the inspectors received a maintenance record entry
for installation of the pull handle. The flight hours flown by the aircraft recorded in the
entry were 3753.2.2 There is an FAA SIS Inspection Report, dated on or about April 1
or 2, 1998, extracted from the FAA’'s computer records for N1682C, reporting installation
of a BAS, Inc., pull handle by the Respondent, with his certificate number. The records
do not provide a date for the installation.

The Respondent testified that he had installed the pull handle the morning after
the ground loop accident on August 29, 1997. He said he had typed out the Form 337
and had intended to sign it when he returned the aircraft to service. He said he had
thought he was going to get the job of repairing the damage to the landing gear, but the
owner found someone in Anchorage who would do the work cheaper, and took the
aircraft to him. The Respondent stated that he signed the Form 337 after the owner
returned from Anchorage, as soon as he realized it had not been taken care of. He said
he did not know how many hours the aircraft had been operated in the interim. The
Respondent, in fact, contends that, if the inspectors had mentioned the incomplete Form
337 to him on September 2 or 3, 1997, when they were at the Hoonan Airport inspecting
N1682C after the ground loop incident, he would have signed the Form 337 then and
made the necessary maintenance logbook entry.

2 0n April 1, 1999, the FAA received a copy of a maintenance record dated sometime in 1998 (the month is
not legible, but the date appears to be the 31st), stating that at tach and total time 3753.2, a Form 337 was
submitted for the BAS tail pull handle. The tach time shown on the aircraft at the time the two FAA
inspectors observed it on or about August 2, 1997, was 3701.5 hours.
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In rebuttal, Inspector lorg identified a brochure for Tyme Air, with a color picture
of the owner and N1682C on the front. The pull handle on the left side of the fuselage is
identifiable in the photograph. An invoice for printing 2,200 copies of the brochure is
dated January 2, 1998. The photograph appears to have been taken during the
summer months, and Inspector lorg said the aircraft in the photograph had the same
tires on it as when he examined it on about September 2, 1997, after the ground loop
incident had taken place. He said that, as shown in the photograph, the aircraft's belly
skin was unwrinkled, but that, when he viewed the aircraft after the ground loop incident,
wrinkled belly skin was part of the damage the aircraft had sustained in that incident.
From the photograph, Inspector lorg concluded the photograph of the aircraft on the
brochure, with the pull handle installed, had been taken some time in the summer of
1997, but, in any event, prior to the August 29, 1997, ground loop incident.

The question of when the pull handle was installed by the Respondent also turns
on credibility. As before, | find that the two inspectors were credible witnesses, who had
no reason or motive to fabricate their testimony. However, the evidence produced by
the Administrator, particularly in the form of the color photograph on the brochure for
Tyme Air, is circumstantial. The one person whose testimony would appear to be
relevant as to the timing of the installation of the pull handle is the owner of aircraft and
Tyme Air. However, he was not called as a witness by either side, nor was there any
evidence offered indicating that for some reason he was not available as a witness.

The brochure photograph is strong circumstantial evidence that the pull handle
was installed sometime prior to the ground loop incident. Even in the absence of direct
evidence as to when the photograph was taken, it appears from the photograph, which
seems to have been taken some time during the summer, that the photograph was
taken prior to the ground loop incident, because it does not show damage to the aircraft
that resulted from the ground loop. | find this evidence strong enough to rebut the
Respondent’s claim that the pull handle was installed only after the ground loop incident
of August 29, 1997.

| find the Respondent is not a credible witness in his testimony that he installed
the pull handle on August 30, 1997, the day after the ground loop incident occurred, and
typed, but forgot to sign, the Form 337, and make a logbook entry before the owner took
the aircraft to Anchorage for repair of the damage resulting from the ground loop. | had
the opportunity to observe his demeanor as a witness, and | found he gave the
appearance of being evasive and imprecise in his testimony. In any event, by allowing
the aircraft to be taken from his shop and flown to Anchorage for repair of the ground
loop damage without completion of the Form 337 and the maintenance entry in the
aircraft’s logbook, the violation was complete, even if the pull handle was not installed
until August 30, 1997.

On balance, although the evidence presented by the Administrator could have
been more complete, | am satisfied that it is sufficiently strong to establish that it is more
probable than not that the installation of the pull handle occurred prior to the August 29,
1997, ground loop incident. Although not conclusive by itself, the hearsay statement by
the aircraft's owner that the pull handle was installed early in the 1997 flying season is
corroborated by the circumstantial evidence produced by the Administrator. in any
event, whenever the Respondent installed the pull handle, he did not complete the Form



337 or make the required logbook entry before releasing the aircraft to its owner, or after
it had suffered damage in the ground loop incident, so it could be taken elsewhere for
repairs. His failure to complete and forward to the FAA a properly completed Form 337
and make appropriate entries in the aircraft's maintenance records violated FAR §
43.9(a) .

From the fact that Respondent did prepare a Form 337, although he did not
complete it, | conclude that his failure to complete and forward the form, and to make
appropriate entries in the aircraft’'s maintenance records, was the result of a negligent
oversight, rather than a deliberate attempt to deceive the FAA.

v

The remaining issue is the appropriateness of the sanction of a 60-day
suspension of any airman mechanic certificate held by the Respondent, including
Airman Mechanic Certificate No. 206529136, as ordered by the Administrator. The
Respondent’s violations essentially involve performing an inadequate 100-hour
inspection and poor record keeping. There is no evidence of a pattern of such offenses,
or intentional falsification, as matters in aggravation. The sanction ordered by the
Administrator appears to fall in the middle of the range of sanctions for the violations
found here. Administrator v. Brown, NTSB Order EA-4589 (1997). In the absence of
substantial mitigating factors, [ find the sanction ordered by the Administrator to be
appropriate, and not inconsistent with Board precedent.

Thus, upon consideration of all of the substantial, reliable, and probative
evidence of record, | find that the Administrator has proven by a preponderance of the
evidence that Respondent violated FAR §§ 43.9(a), 43.13(a) and (b), and 43.15(a), as
alleged in the complaint.

Accordingly, it is hereby ORDERED that:

1. The Administrator’s order is affirmed; and

2. The Respondent’s appeal is denied.

Entered this 3™ of June, 1999, at Washington, D.C.

William A. Pope, Il
Judge

>



APPEAL

Any party to this proceeding may appeal this initial decision by filing a written notice of
appeal within 10 days after the date on which it has been served. An original and 3
copies of the notice of appeal must be filed with the:

National Transportation Safety Board
Office of Administrative Law Judges
Room 5531
490 L'Enfant Plaza East, S.W.
Washington D.C. 20594
Telephone: (202) 314-6150 or (800) 854-8758

That party must also perfect the appeal by filing a brief in support of the appeal within 30
days after the date of service of this order. An original and 3 copies of the brief must be
filed directly with the:

National Transportation Safety Board
Office of General Counsel
Room 6401
490 L'Enfant Plaza East, S.W.
Washington, D.C. 20594
Telephone: (202) 314-6080

The Board may dismiss appeals on its own motion, or the motion of the other party,
when a party who has filed a notice of appeal fails to perfect the appeal by filing a timely
appeal brief.

A brief in reply to the appeal brief may be filed by the other party within 30 days after
that party was served with the appeal brief. An original and 3 copies of the reply brief
must be filed directly with the Office of General Counsel in Room 6401.

NOTE: Copies of the notice of appeal and briefs must also be served on the other party.

An original and 3 copies of all papers, including motions and replies, submitted
thereafter should be filed directly with the Office of General Counsel in Room 6401.
Copies of such documents must also be served on the other party.

The Board directs your attention to Rules 43, 47 and 48 of its Rules of Practice in Air
Safety Proceedings (codified at 49 C.F.R. sections 821.43, 821.47 and 821.48) for
further information regarding appeals.

ABSENT A SHOWING OF GOOD CAUSE, THE BOARD WILL NOT ACCEPT LATE
APPEALS OR APPEAL BRIEFS.






Served: June 3, 1999

UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
OFFICE OF ADMINISTRATIVE LAW JUDGES

ADMINISTRATOR,
FEDERAL AVIATION ADMINISTRATION,

Complainant,
V. Docket No. CP-68
KURT M. LEPPING,

Respondent.

WRITTEN INITIAL DECISION

Service: Glenn H. Brown, Esq. R. R. De Young, Esq.
FAA Alaskan Region Wade & De Young
222 West 7th Avenue, Box 14 Suite 200, A.G.C. Building
Anchorage, AK 99512-7587 4041 B Street
(Served by fax and priority mail) Anchorage, AK 99503

(Served by fax and certified mail)

Kurt M. Lepping

Post Office Box 872181
Wasilla, AK 99687-2181
(Served by regular mai)

This is a proceeding under the provisions of 49 U.S.C. § 44709 (formerly § 609
of the Federal Aviation Act) and the provisions of the Board's Rules of Practice in Air
Safety Proceedings. Kurt M. Lepping, the Respondent, has appealed the
Administrator's Order of Assessment, dated June 28, 1998, which, pursuant to §
821.31(a) of the Board's Rules, serves as the complaint,! in which the Administrator

' The Administrator's complaint states that:

1. You are now, and at all times mentioned herein you were, the holder of Airman Pilot Certificate
No. 53268302 with commercial pilot privileges.

2. On or about August 23, 1997, you served as pilot in command of civil aircraft N35962, a Cessna
Model CE-U206F, on a flight which ended with a landing on Lake Lucille in Wasilla, Alaska.

3. While approaching Lake Lucille prior to landing on the above flight, you passed over Lake
Lucille Lodge and persons outside the lodge attending a wedding reception.

4. You then descended to approximately 100 feet AGL and proceeded to the middle of Lake Lucille
where you executed a 90 degree left turn.



ordered the assessment of a civil penalty in the amount of $2,200.00, for alleged
violations of §§ 91.13(a) and 91.119(c) of the Federal Aviation Regulations ("FAR,
codified at 14 C.F.R.).

On August 23, 1997, the Respondent, as pilot in command of a Cessna 206
model! seaplane, registration number N35926, made a water landing on Lake Lucille in
Wasilla, Alaska. The complaint alleges that the Respondent, while eastbound at the
center of the lake, made a 180 degree turn to the left, proceeded over the north shore of
the lake, and then landed on Lake Lucille, coming closer than 500 feet to several
houses when it was not necessary for a landing, because the landing on the lake could
have been easily and safely accomplished without coming within 500 feet of any person,
vessel, or structure.

The Administrator’'s case is based primarily on the testimony of Aviation Safety
Inspector John O. Elgee, who lives in a lakefront home on the north shore of Lake
Lucille. Lake Lucille is about two miles long, in an east-to-west direction, and about
2,000 feet wide, in a north-to-south direction, at the point where Inspector Elgee’s home
is located. One-quarter mile west of his property, on the north shore of the lake, is a
hotel called the Lake Lucille Lodge. Photographs show that the lake’s shoreline is quite
heavily wooded, except where houses and other buildings have been built. The
lakefront lots, including Inspector Elgee’s, have 100 feet of lake frontage, and the homes
are built 100 to 140 feet back from the shoreline. There is a house built on the adjoining
lot to the east of Inspector’s Elgee’s lot, which is also 100-to-140 feet from the edge of
lake. On that property, or next to it, is a wooded point of land which juts out sufficiently
far into the lake to block the view of the east end of the lake from Inspector Elgee’s
dock.

Inspector Elgee is a pilot and the owner of a Cessna 206 seaplane, similar to
N35926, the aircraft involved in this case, which he keeps tied to a dock at the front of
his lot. His neighbor to the east also has a seaplane docked at the front of his lot. The
City of Wasilla had placed round floats around the lake shore, about 100 feet offshore,

5. While maintaining an altitude of approximately 100 feet AGL you proceeded eastbound at
approximately the center of the lake and then executed a steep, 180 degree left turn near the trees and
houses along the north shore of the lake.

6. You then proceeded along the north shore and then landed near Lake Lucille Lodge.

7. While executing the turn and proceeding over the north shore of the lake referenced in
paragraphs 5 and 6, you came closer then 500 feet to several houses.

8. Coming within 500 feet of the houses referenced in paragraph 7 was not necessary for landing
because a landing on Lake Lucille could easily and safely have been accomplished without coming within
500 feet of any person, vessel, vehicle, or structure.

9. Your operation of civil aircraft N35962 as described above was careless or reckless so as to
endanger the life or property of another.

Based on the foregoing facts and circumstances, you violated the following Federal Aviation
Regulations:

(a) Section 91.13(a) in that you operated an aircraft in a careless or reckless manner so as to
endanger the life or property of another.

(b) Section 91.119(c) in that you operated an aircraft closer than 500 feet to a person, vessel, or

structure.



to protect bird nesting places. One such float was located in front of the lot of his
neighbor to the east.

Inspector Elgee was off duty on August 23, 1997. Earlier that day, he had made
two flights in his Cessna 206 seaplane, bringing back to his home supplies and
equipment he had used on a camping trip. He noticed that there appeared to be a
wedding reception underway at the Lake Lucille Lodge. At about 4:15 p.m. in the
afternoon, he was standing on a step attached to the fuselage of his seaplane, so he
could reach the upper surface of the wing in order to refuel the aircraft. The aircraft was
secured to his dock, with its nose pointed toward the shore. He was looking southwest
when his attention was drawn to a bronze-colored Cessna 206 seaplane approaching
from the southwest, heading towards the lake’s south shore. According to Inspector
Elgee, it made a diving pass over the lodge, and, at an altitude of 100 feet above ground
level (AGL) flew out to about the center of lake, made a steep left turn, continued east,
then made another steep left turn from which it did not roll out completely until it was
heading west — a turn of 180 degrees — still at 100 feet AGL. He thought the aircraft
was going to run into trees on the small point of land jutting out into the lake 300 feet to
his left, or east, in front of his neighbor’s house, and lost sight of part of the aircraft
behind the trees. According to inspector Elgee, the aircraft leveled out heading west, at
100 feet AGL, lowered its flaps to 30 degrees, and landed on the surface of the lake in
front of him, further out in the water than the float to his left, at a distance he variously
estimated to be approximately 100-to-200 feet from the shore. Then, the aircraft step-
taxied west to the Lake Lucille Lodge. Inspector Elgee said he did not observe any
waverunners or jet skis (small boats) on the surface of the lake as the Respondent flew
over the lake and landed.

Inspector Elgee stated that it was a bright, sunny day, with sunlight glare on the
water looking to the southwest. He was not wearing his sunglasses when he saw the
seaplane land on the surface of the lake in front of him. He acknowledged that the
sunlight was so bright that he could not tell if there were passengers in the aircraft as it
passed in front of him.

Inspector Elgee put on a shirt, picked up his credentials from his house, and
drove his pickup truck to the Lake Lucille Lodge. There he saw several men on the
dock turning the Cessna 206 seaplane around, and securing it to the dock. The
Respondent, who was standing on the dock, identified himself as the pilot of the aircraft.
Inspector Elgee identified himself, and looked at the Respondent’s pilot’s license, after
he acknowledged that he was the pilot of the aircraft. He said he thought that the pilot
had been showing off. Inspector Elgee said he had never met the Respondent before.

Inspector Elgee stated that he checked the Respondent’s airman records, and
found that he had three prior violations, one on September 7, 1988, another on
September 13, 1991, and a third on September 25, 1992.

Inspector Elgee said that from a point over a 50 foot obstacle, it would take 1570
feet for the Cessna 206 with pontoons, to land on water and come to a halt. Starting
from an altitude of 100 feet, it would take a greater distance. He said landing in front of
his house was an appropriate distance to touch down from Lake Lucille Lodge. On



crosé—examination, he admitted that installation of a STOL kit could reduce those
distances.

The Respondent, replied in writing to a letter of investigation sent by the FAA. In
his letter, dated August 28, 1997, he said that he had aborted a landing on the lake
upon his approach from the north, because of “erratic maneuvering by several jet
skiers,” and had then turned downwind for a west landing on the lake, made three 90
degree turns, “and landed west along the north shoreline of the lake.” With the letter,
the Respondent included a map of Lake Lucille and the real estate lots along its shore,
upon which he drew the path of his aircraft over Lake Lucille on the day in question, until
it landed on the surface of the lake. The scale of the map is not shown, but it appears
from the drawing of the path of his aircraft that the Respondent touched down close to
the north shore in the vicinity of Inspector Elgee’s property. Without a distance scale,
distances cannot be accurately determined from the map. However, it appears from this
map, which was submitted by the Respondent in August 1997, that he was closer to the
north shore when he touched down than where he depicted his touchdown point on
photographs in evidence during the hearing in May 1999.

At the hearing, the Respondent strongly disputed the account of his landing
given by Inspector Elgee. He stated that he flew his aircraft to Lake Lucille that day to
pick up the bride and groom at the wedding reception at the Lake Lucille Lodge. The
Respondent said he came in from the south, and passed to the left of the lodge heading
towards the lake's south shore, with the intention of landing in the middle of the lake.

He said that his aircraft was equipped with two STOL kits, which reduced its landing and
takeoff speeds and distances, and he could have safely landed before reaching the
south shore. He said he had to abort the landing, because jet ski boats darted in front
his intended landing path. He added power, turned left, or to the east, but the jet skis
were travelling on a parallel course and he could not land until they turned off. He then
turned north to land, descended to 600 feet from a pattern altitude of 800 feet, and
added another notch of flaps. According to the Respondent, the wind was from the
south, and caused his aircraft to drift further north. He landed on the water surface 800-
to0-900 feet off shore, % mile east of the Lake Lucille Lodge, and far enough to the east
so that a point of land blocked his view of Inspector Elgee’s property and Inspector
Elgee’s view of his landing.

The Respondent further testified that, after touching down on the surface of the
water, he step-taxied towards the Lake Lucille Lodge. As he taxied, there were still
boats and jet skis on the lake around the lodge, and he slowed to a normal taxi as he
approached the lodge. According to the Respondent, a photograph of his aircraft taken
by a guest at the lodge shows his aircraft in a step-taxi, somewhere between Inspector
Elgee’s property and the lodge, about 400 feet off shore, with a jet ski behind and to his
left. The Respondent admitted that he was concentrating on the position of the jet ski,
and was not paying attention to how close the shore was.

The Respondent was particularly resentful over the behavior of Inspector Eigee
when he appeared at the lodge and confronted him in front of the wedding guests. He
described Inspector Elgee has having “run amok”, and said that since this incident, “he
has made it a point to ramp me,” and that “he needs to be stopped.”



Other witnesses called by the Respondent, supported his account of the landing.
Steven Reeves, a private pilot with 1,000 flight hours, is a cousin of the bride. He did
not know either the Respondent or Inspector Elgee, and had not been aware that an
airplane was coming to pick up the bride and groom. He testified that he saw the
Respondent’s aircraft fly to the left of the lodge, at an altitude of 400 feet, heading south,
and that the aircraft reduced power and lowered its flap to 20 degrees, but did not land
on the lake because of the presence of jet skis. He said the aircraft then added power,
climbed, circled the lake, and landed %-to-% mile away, 700 to 800 feet from shore, and
step-taxied to the dock. He did not see Inspector Elgee at the dock.

Allan J. Applehans, the father of the groom, who is acquainted with the
Respondent through his son, saw the bottom and tail of an aircraft pass overhead for a
landing to the south on the lake. He testified that the landing was aborted because of jet
skis in the aircraft's path, and that the aircraft climbed, turned east, and landed 3,000 to
4,000 down the lake, a couple of hundred feet off shore. Mr. Applehans said there were
some boats running around down there. He watched the aircraft taxi to the dock, and
helped tie it down. He observed a man come through the crowd, show his credentials,
and heard him demand to the see the aircraft's paperwork. He said the man appeared
agitated, and he heard him comment that the landing was “way too low.” Mr. Appelhans
said he is a private pilot, but has not flown for three years.

Jesse Applehans, 18 years old, a brother of the groom, said he saw the
Respondent’s aircraft fly over the back side of the lodge, and try to land on the lake. He
testified that the landing was aborted because of boats, and the aircraft turned and
landed “pretty far down the lake in a channel.” He said he wondered why the aircraft
had landed so far away. Jesse Applehans took a number of photographs of the aircraft,
including one while it was step-taxiing, which he described as occurring after the second
bounce following the touchdown. He said he did not attempt to photograph the
touchdown because the aircraft was too far away. He stated that the Respondent is his
neighbor.

Letticia Applehans, the bride, saw the Respondent talking to Inspector Elgee, but
did not hear the conversation. She “thought he was being a real jerk, ruining my
wedding.” She said she had to stand on the dock for 45 minutes.

Michael K. Larson was called as an adverse character witness against Inspector
Elgee. He testified that Inspector Elgee’s reputation for truth and veracity in the aviation
community is very poor. This witness is the respondent in Case No. SE-15500, which
was set for hearing on the day following completion of the hearing in this case. The
investigating inspector in the Larson case was Inspector Elgee.

In rebuttal, the Administrator called as a witness lvan A. Borgan, the Office
Manager of the FAA’s Anchorage Flight Standards District Office ("FSDO"). Mr. Borgan
has known Inspector Elgee for two years, and deals with regularly in Inspector Elgee’s
capacity as the bargaining unit representative for the union to which the aviation
inspectors in the Anchorage FSDO belong. In Mr. Borgan’s opinion, Inspector Elgee’s
reputation for truth and veracity in the aviation community is good.



Testifying in rebuttal, Inspector Elgee described step-taxiing as a high speed taxi
in which only the rear portion, or step, of the pontoons touches the water surface.
During a step-taxi the aircraft is close to flying speed, the wings develop lift, and the
rudder and ailerons are effective. He said the pilot has to be careful not to go airborne
while step-taxiing.

Inspector Elgee said he had spent only 10 minutes talking to the Respondent at
the Lake Lucille Lodge, and further said that he felt uncomfortable in that setting,
because people were celebrating. He denied singling the Respondent out for a
subsequent ramp inspection.

There is conflicting evidence as to whether or not the touchdown point in
Respondent’s landing on the surface of Lake Lucille was immediately in front of
Inspector Elgee, as he described, or further to the east of his position. There is,
however, ample credible evidence establishing that once he had touched down on the
surface of the lake, the Respondent came closer than 500 feet to where Inspector Elgee
and his parked aircraft were located, and closer than 500 feet to structures on the shore.
Although | find Inspector Elgee to be a disinterested and credible witness as to what he
could see,? | further find his vision of the actual landing or touchdown of the aircraft may
have been impaired by strong sunlight shining in his eyes, to the extent that he could not
make out precisely the aircraft's actual touchdown point. He acknowledged that he was
not wearing sunglasses, and that the sun was in eyes to the extent he could not see
whether or not there were passengers in the Respondent’s aircraft. But, while his ability
to discern the precise touchdown point may have been impaired by the sunlight shining
in his eyes, | credit his testimony he was able to see the aircraft as it step-taxied by his
position, approximately 100 feet from him.

That the aircraft first touched down on the lake’s surface to the east of Inspector
Elgee’s vantage point is consistent with the testimony of the witnesses who had been
attending the wedding reception. But, they were from %2-to-% of a mile away, and, at
that distance, | find their estimates of distances to be too unreliable to establish anything
other than that the aircraft landed east of the Inspector Elgee’s property and step-taxied
for a considerable distance until it was close to the lodge, when it reduced speed to a

2 Inspector Elgee had not met the Respondent prior to this incident, and no evidence was introduced to
establish that he had a grudge against the Respondent, or any personal interest in the outcome of the case,
such as might give him reason to fabricate evidence of a violation of FARs by the Respondent. | find
nothing about his demeanor on the witness stand to support a conclusion that he was an untruthful witness.
| give no weight to the testimony of Mr. Larson that Inspector Elgee has a poor reputation in the aviation
community for truth and veracity. Mr. Larson’s opinion of Inspector Elgee is so affected by his own contact
with Inspector Elgee that | find his opinion of Inspector Elgee’s reputation for truth and veracity is unreliable.
Even assuming, without making any such finding, that Inspector Elgee may have been overbearing and
intrusive in his confrontation with the Respondent at the wedding reception, that does not tend to establish
a lack of truthfulness. As an FAA aviation safety inspector, he had the authority to act in an official capacity
when he perceived a violation of FARs, even when he was off-duty. That he might have found a less
abrasive and intrusive way of handling the situation is not the issue, here. He clearly had the authority to
act in an official capacity.
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normal taxi. | find they were too far away to accurately see when the aircraft passed the
place where Inspector Elgee was, or how close it came to that particular location.

Even with the sun in his eyes, Inspector Eigee could see the aircraft as it step-
taxied in front of him, and as an experienced pilot, accustomed to judging distances, |
find his estimate that the aircraft was 100 feet away to be reliable. Although the
Respondent denied coming that close to Inspector Elgee, his drawing of the flight path
and landing, which he submitted to an aviation safety inspector in response to a letter of
investigation, is consistent with Inspector Elgee’s account — even taking into
consideration that the map is neither drawn to scale nor usable to accurately measure
distance — and is inconsistent with his own testimony during the hearing. In that
rendering of the path of his aircraft, made soon after the incident, the Respondent
appears to have placed himself considerably closer to the shore than as he depicted his
path on drawings made during the hearing.

Further detracting from the reliability of his hearing testimony concerning how
close he came to the shore after landing on the lake surface, the Respondent admitted
that he was primarily concerned with staying clear of boats and jet skis, and was not
paying close attention to how close he was to the shore.® Under the circumstances, |
find that the Respondent'’s denial that he operated his aircraft closer than 500 feet from
Inspector Elgee and his parked aircraft, and structures on the shore, to be unreliable.

Although the Administrator argues that the Respondent was showing off for the
wedding guests, and that his entrance was to be the “grand finale”, whatever the effect
he may have intended to achieve initially, by the time he actually landed on the surface
of the lake, he was so far away from the lodge that the landing was barely noticeable to
the guests, and he was left with a very long taxi to reach the lodge. To cut down on the
taxi time, he continued to operate his aircraft in a high-speed taxi, known as a step-taxi.
But, as previously noted, his attention was diverted by the continued presence of jet
skiers and he concentrated more on avoiding these little watercraft than on how close
he was to the shoreline. Taking all of these factors into consideration, | find that the
Respondent’s actions in step-taxiing his aircraft within approximately 100 feet of
Inspector Elgee and his parked aircraft, and within 200-to-300 feet of his house, was not
part of a scheme or plan to impress the wedding guests, but was inadvertent, and not
deliberate.

The principal violation alleged in this case is of FAR § 91.119(c),* by operating
an aircraft closer that 500 feet to a person, vessel, vehicle, or structure when not
necessary for a landing or takeoff. The first consideration is the well-established
proposition that the site selected by a pilot for landing (in this case on a water surface)

3 | find that the video tape produced by the Respondent and played during the hearing does not accurately
depict the conditions of his landing, and does not reliably show the position of his aircraft at the time
relevant to this case. The video was shot during the winter, with the lake frozen, and no boats or
waverunners present. As noted, the Respondent's path was primarily dictated by his efforts to remain clear
of small craft on the surface of the lake.

4 Except when necessary for takeoff or landing, no person may operate an aircraft below the following
altitudes: (c) over other than congested areas. An altitude of 500 feet above the surface, except over open
water or sparsely populated areas. In those cases, the aircraft may not be operated closer than 500 feet to
any person, vessel, vehicle, or structure.



must be a suitable and appropriate choice. Administrator v. Prior, NTSB Order EA-4416
(1996), and cases cited therein. In this case, it is very clear that there was no necessity
for the Respondent to land his aircraft on the surface of Lake Lucille at any particular
point, and certainly not at a location made unsuitable because his landing would take
him closer than 500 feet to a person, vessel, vehicle, or structure.

The Respondent had the whole of Lake Lucille to choose from when it came to
selecting where to set down his aircraft. There is no evidence that there were other
constraints limiting his choices, such as shortage of fuel or weather considerations.
Insofar as the evidence shows, after aborting a touchdown near the lodge because of
the presence of small watercraft, the Respondent chose to touch down as soon as he
could, but chose another location where there were still watercraft present, and his
maneuvering room was further restricted by the closeness of the north shoreline. That
made his choice of a place to land unsuitable, particularly because he could have

-continued circling the lake until he found a location for his touchdown which presented
no hazard. Accordingly, since the landing place on the lake that he chose was
unsuitable, it was not necessary for a landing for him to come closer than 500 feet to a
person, vessel, vehicle, or structure, and his operation of the aircraft in touching down
on the lake surface and taxiing to the lodge violated FAR § 91.119(c).

The Respondent argues that there can be no violation of § 91.119(c), because
he did not land or touch down on the surface of the lake within 500 feet of Inspector
Elgee, his aircraft, or his residence, and his operation of his aircraft after touching down
was on the surface of the lake and was subject only to right-of-way rules for water
operations (FAR § 91.115). FAR § 91.119(c), however, is not limited to the landing
itself, but covers any operation of the aircraft, including after touching down on the
surface of water. Other regulations, such as § 91.115, may also apply when an aircraft
is being operated on a water surface, but that does not exclude the applicability of §
91.119(c) here.

Even assuming that the Respondent could have brought his aircraft to a stop
following touchdown before passing the location where Inspector Eigee was, he made
no attempt to do that. Instead, he continued to operate his aircraft, within the meaning
of § 91.119(c), in a high speed taxi maneuver, referred to as a step-taxi, for a much
longer period of time and distance than otherwise would have been necessary to simply
land and bring his aircraft to a safe stop. At that point, his operation of the aircraft had
nothing to do with takeoff or landing, but simply involved repositioning the aircraft on the
surface of the lake from one place to another, where he was going to pick up
passengers.

“The altitude regulation exempts from its several minimum altitude restrictions
only those operations that are ‘necessary’ for takeoff or landing.” Administrator v. Kline,
NTSB Order EA-4409 (1995). The regulation prohibits operation closer than 500 feet to
any person, vessel, vehicle, or structure, except when necessary for takeoff or landing.
The fact that he chose to land the aircraft on the water surface so far away from the
lodge that he was left with a long taxi to the lodge after touching down was the result of
his conscious choice, and was not necessary for his landing. He chose to cut down on
the time required to traverse that distance after landing on the water by the high speed
taxi maneuver known as a step-taxi. Since he was operating his aircraft when it was not

o/
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otherwise necessary for takeoff or landing, he was subject to the requirement of §
91.119(c) that he operate it no closer than 500 feet from persons, vessels, vehicles, and
structures. His passage within 500 feet of a person, vessel, or structure, was not
immunized by the "necessary for landing" exception in FAR §91.119(c). Administrator v.
Kline, supra. Accordingly, | find that the Respondent violated § 91.119(c), as alleged.

In addition to violating § 91.119(c) by operating his aircraft closer that 500 feet to
persons, vessels, vehicles, or structures, the Respondent also violated FAR § 91.13(a).
His operation of the aircraft under those conditions in a high-speed taxi maneuver in
which the aircraft was on the verge of becoming airborne was careless, because it
presented an unacceptable risk of loss of control when it was passing closer than 500
feet to a person, vessel, vehicle, or structure. An unexpected gust of wind or a wave
could have caused the aircraft to suddenly become airborne, resulting in loss of control
and possibly a catastrophic crash-landing endangering the lives or property of others.

The sanction sought by the Administrator in this case is a civil penalty in the
amount of $2,200.00. The Administrator has cited no case precedent to support a civil
penalty in this, or any other amount, for the conduct charged. While the fact that the
Respondent’s violations were apparently inadvertent and unintentional might otherwise
be considered a mitigating factor, any mitigating effect is overridden by the evidence
that he has a record of three prior violations, including one for which his airman
certificate was revoked.® Taking that into consideration, | find the civil penalty of
$2,200.00 assessed by the Administrator to be appropriate.

Upon consideration of all of the substantial, reliable, and probative evidence of
record, | find that the Administrator has proven by a preponderance of the evidence that
the Respondent violated FAR §§ 91.119(c) and 91.13(a), and that a civil penalty in the
amount $2,200.00 is an appropriate sanction for those FAR violations.

Accordingly it is ORDERED that:

1. The Respondent’s appeal is DENIED; and

2. The Administrator's order of assessment is AFFIRMED.

Entered this 3™ day of June, 1999, at Washington, D.C.

William A. Pope, I
Judge

5 Because of the revocation, the three violations, which otherwise would have been expunged, remain part
of the Respondent’s airman record.



APPEAL

Any party to this proceeding may appeal this initial decision by filing a written notice of
appeal within 10 days after the date on which it has been served. An original and 3
copies of the notice of appeal must be filed with the:

National Transportation Safety Board
Office of Administrative Law Judges
Room 5531
490 L'Enfant Plaza East, S.W.
Washington D.C. 20594
Telephone: (202) 314-6150 or (800) 854-8758

That party must also perfect the appeal by filing a brief in support of the appeal within 30
days after the date of service of this order. An original and 3 copies of the brief must be
filed directly with the:

National Transportation Safety Board
Office of General Counsel
Room 6401
490 L'Enfant Plaza East, S.W.
Washington, D.C. 20594
Telephone: (202) 314-6080

The Board may dismiss appeals on its own motion, or the motion of the other party,
when a party who has filed a notice of appeal fails to perfect the appeal by filing a timely
appeal brief.

A brief in reply to the appeal brief may be filed by the other party within 30 days after
that party was served with the appeal brief. An original and 3 copies of the reply brief
must be filed directly with the Office of General Counsel in Room 6401.

NOTE: Copies of the notice of appeal and briefs must also be served on the other party.

An original and 3 copies of all papers, including motions and replies, submitted
thereafter should be filed directly with the Office of General Counsel in Room 6401.
Copies of such documents must also be served on the other party.

The Board directs your attention to Rules 43, 47 and 48 of its Rules of Practice in Air
Safety Proceedings (codified at 49 C.F.R. sections 821.43, 821.47 and 821.48) for
further information regarding appeals.

ABSENT A SHOWING OF GOOD CAUSE, THE BOARD WILL NOT ACCEPT LATE
APPEALS OR APPEAL BRIEFS.
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NATIONAIL TRANSPORTATION SAFETY BOARD
OFFICE OF ADMINISTRATIVE LAW JUDGES

JANE F. GARVEY, Administrator,
Federal Aviation Administration, :
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vVsS. : Docket No. SE-15533

RHETT T. HART,
Respondent.

HEARING

heard before the Honorable William E. Fowler, Jr.,
Chief Judge, Abraham A. Ribicoff Federal Building, 450
Main Street, Courtroom 619, Hartford, Connecticut, on
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distance or height, and they have a difference of
300 feet, so just take that into consideration.

THE COURT: Thank you, Mr. Hart.

Any further comments by counsel for the
administrator?

MR. GUNDERSEN: No, sir.

THE COURT: I wish to thank you,

Mr. dersen and Mr. Hart, for your statéments on

behalf oXR your respective clients.

reviewed the itnesses on

estimony of the six

well as the four

behalf of the administrator a

exhibits that the ad inistrator has adduced, all

of which have been duly” admitted into the hearing

record. The respo ole witness on

behalf of the spondent's side ©

the case. The

respondent has two documents, Respond t's 1 and

have been duly admitted.
~The reporter will caption this oral initial

decision an order.

. This has been a proceeding before the
. . - LOpIeERH W&
National Transportation Safety Board samen/the

appeal of Rhett Townsend Hart from an order of

’ . ISSUED
suspen51on£ﬂm by the ﬂdministrator of the

(ZNITZL DECISIoN 0P oRper
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Federal Aviation Administration which seeks to
suspend Respondent Hart's private pilot
certificate No. 227258278 for a period of 150
days. Under the National Transportation Safety
Board's rules of practice as they have been
promulgated for utilization in4§é§zgjsafety
enforcement proceedingsias we have here, uwmber
edmercroerndogr, Section 821.42 of the board's rules
of practice gives the judge in the proceeding the
option to issue an initial decision forthwith
following the conclusion of the proceeding, which
I'm going ,to do at this time, as opposed to
issuing a subsequent written decision.

@& following notice’:; the parties & this
matter came on for trial in Hartford, Cdé;ecticut,
on June 10, 1999. The respondent, Rhett Townsend
Hart, was present at all times, was unrepresented
by counselland chose to proceed on a pro se basis.
The administrator was represented by Peter C.
Gundersen, Jr., of the Regional Council's office,
New England Region of the Federal Aviation
Administration. Both parties have been afforded
the opportunity to offer evidence, to present
witnesses, to call and examine witnesses,and to

/

make final argument in support of their respective

ALLAN REPORTING SERVICE
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sides of the case.

gggg,Aéé I stated earlier, I have reviewed
all of the testimony and the documentary exhibits
which constitute the hearing record in this
proceeding. The evidence by the administrator is
not only clear and convincing, but it is very
persuasive, and there is a wealth of testimony on
behalf of the administrator to prove each and
every allegation2%5r£he administrator has alleged
in his order of suspension of February 1, 1999,

Mr. Paul Sweet, Mr. Walter Barker,
Mrs. Judith Robinson are all percipient witnesses,
or eyewitnesses, to use layman's language, as to
what happened on April 18, 1998, in the area of
Johnson Lane in Madison, Connecticut. Each and
every one of the aforesaid witnesses testified
that the respondent flew less than 500 feet in the
proximity of their homes. Their homes are located
in this Johnson Lane area. We have a wealth of
evidence to indicate that this is very definitely
a congested area, no question about it. Not only
because of homes; there is a business section

there; there is a highway, Interstate 95. It all

. adds up to one of the most congested areas in any

case that I have heard. Usually in a case like

ALLAN. REPORTING SERVICE
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this you have peoplgjor you have home%/or you have
a business. Here you have it all. You have
people who came out of their homes because of the
low flight of the respondent's aircraft. At least
two of these witnesses were put in fear and
apprehension by the respondent's flight.

Respondent has been very candid/ APPeesiils
honestland truthful/about his pattern of flying
behavior during the course of this flight in the
vicinity of Johnson Lane on April 18, 1998.
Respondent says he was flying at approximately 500
feet or mgaybe a little better, according to the
respondent. Even if this is so, it's still a
violation.{}fFAA regulation is very cleai,never to
fly over a group of people in a congested area or
homes at an altitude of less than 1,000 feet. And
then, as Inspector Hedman stated, this is not only
a case of low flying, but it's an aggfavated case
of low flying because of the multiple passes,
three passes, that the respondent made.

I can appreciate the respondent is a young

airman. He has much of his career and his life

still ahead of him. Respondent has stressed
T

~repeatedlypthis is his livelihood, flying. I have

/

been reversed by the National Transportation

ALLAN. REPORTING SERVICE
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Safety Board on several occasions because I felt
that the economic interest of the respondent, the
pilot, was compelling. The board has ruled ad
infinitugﬁg£onomic interest is not a compelling
interest where sanction is concerned, so I have no
alternative in view of the fact that the
administrator has adduced a wealth of testimony as
to every allegation set forth in his order of
suspension. I have no alternative as ;-audge in
this proceeding but to uphold the sanction that
the administrator has sought.

As Inspector Hedman has testified, if there
had been an emergency where the operation of the
respondent's aircraft was concerned which would
have necessitated a landing of that aircraft in
this Johnson Lane area, the chances were, to use a
colloquialism, between slim and non%,of the
respondent being able to make a safe ‘emergency
landing, so I cannot and will not determine,
conclud%/or hold/that in any respecs,the
administrator was arbitrary or that he was not
validly premised in bringing the charges or the
allegations that he»has set forth in his order of

suspension, so that, ladies and gentlemen, I'm

sure by this time you get the drift of my

ALLAN REPORTING SERVICE
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determination, and that being so, I will proceed
to make the following specific findings of fact

and conclusions of law:

1. The respondent, Rhett Townsend Hart,
admits andkis found that at all times relevant he #/
is the holder of private pilot certificate No.
227252878.

2. The respondent admits and it is found
that on April 18, 1998, the respondent acted as
pilot in command of Civil Aircraft N32270, a Piper
Cherokee, Registration No. PA28-151, owned by
another, on a flight in the vicinity of Madison,
Connecticut.

3. It is found that on said flight at
approximately 1400 local time the respondent made
three low-level passes over persons and residences
in the area of Johnson Lane, Madison, Connecticut,
at an altitude of approximately 120 to 200 feet
above ground level.

4. It is found that at no time/during the
passes described in paragraph 3 above,was it
necessary-to conduct such operation for the
purpose of takeoff or landing.

5. It is found that during the passes

referred to in paragraphs 3 and 4 above the

5 KND
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respondent operated said aircraft at an altitude
which would not allo% if a power unit faile%,an
emergency landing without undue hazard to persbns
or property on the surface.

6. It is found that the respondent's
operation of the aircraft in the manner and under
the circumstances described above was reckless so
as to potentially endanger the lives and property
of others.

7. It is found by reason of the foregoing
facts and circumstances that the respondent
violated the following Federal Aviation
Regulations: A, Section 91.119(a), B, Section
91.119(b), and, C, Sectian 91.13(a) as set forth
in the administrator's order of suspension.

8. This judge finds that safety in air
commerce or air transportation and the public
interest does require the affirmation of the
administrator's order of suspension dated February
1, 1999, in view of the aforesaid violations of
Section 91.119(a), Section 91.119(b) and Section
91.13(a) of the Federal Aviation Regulationg,

It is ordered adjudged and decreed, that the
ﬁdministrator's Order of Suspension dated February

THE
1, 1999, be andVis hereby affirmed.
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This order is issued by William E. Fowler,
CHiEr

JL ., ieiedpriratiadeodamea Judge .
APPEAL

Under the heading of appeal, either party to
this proceeding may appeal the judge's¢6ra1j5fﬂzz
Pecision. The respondent must file within ten

H Nprlee PERY
days of this orderg%%ﬁfﬁﬁ%ﬁgissued on June 10th,
1999. 1In order to perfect his appeal, the
appellant must file a brief within fifty days of
the judge's Pral Tnitial Pecision setting forth
his objec?ions to the judge's sasesle—i-pdsded-n]
decision. The notice of appeal and the brief
shall be filed with the Office of Judges, 490
L'Enfant Plaza}%S.W., of the National
Transportation Safety Board, Washington, D.cC.
20594,

If no appeal to the board from either party
is received/or if the board of its own volition
does not ch?ose to review the judge's oral initial
decision@ggwihe time allowed, fmse the judge's
decision shall become final. Timely filing of
@y an appeal, however, shall stay the order as
set forth in the judge's decision.

(Discussion off the record.)

ALLAN REPORTING SERVICE
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THE COURT: Let the record indicate the
respondent has indicated he will be filing an
appeal from the judge's oral initial decision.

Let me set forth the time parameters once again:
ten days from the date of decision to file a
notice of appeal and fifty days from the date of
the judge's decision to file a brief setting forth
the respondent's objections to the judge's oral
initial decision.

Very well. If there is nothing further at
this time, I would declare the hearing closed, but
before we go off the record, I would like to
express my thanks to counsel for the administrator
and to the respondent, as well as to all the
witnesses who testified here for their help,

THE COUPSEOF
assistance and cooperation durinngHEﬁproceeding
here today. Thank you all very much. géﬁéi;e
stand adjourned.

(The proceedings concluded at 2:08 p.-m.)
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Served: June 11, 1999

UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
OFFICE OF ADMINISTRATIVE LAW JUDGES

ADMINISTRATOR,
FEDERAL AVIATION ADMINISTRATION,

Complainant,

V. Docket No. SE-15500

MICHAEL K. LARSON,

Respondent.

WRITTEN INITIAL DECISION

Service: Glenn H. Brown, Esq. R. R. De Young, Esq.
FAA Alaskan Region Wade & De Young
222 West 7th Avenue, Box 14 Suite 200, A.G.C. Building
Anchorage, AK 99512-7587 4041 B Street
(Served by fax and priority mail) Anchorage, AK 99503

(Served by fax and certified mail)

Michael K. Larson

2425 Merrill Field Drive
Anchorage, AK 99501-4123
(Served by regular mail)

This is a proceeding under the provisions of 49 U.S.C. § 44709 (formerly § 609
of the Federal Aviation Act) and the provisions of the Board's Rules of Practice in Air
Safety Proceedings. Michael K. Larson, the Respondent, has appealed the
Administrator's Order of Suspension, dated January 21, 1999, which, pursuant to §
821.31(a) of the Board's Rules, serves as the complaint, in which the Administrator

! The Administrator's Complaint states that:

1. You are now, and at all times mentioned herein you were, the holder of Airline Transpon Pilot
Certificate No. 18884581.

2. On or about July 8, 1998, you were the pilot in command of civil aircraft N76RA, a Piper Model PA-
31, on a flight operated in air commerce under visual flight rules (VFR) by Lake Clark Air, Inc., from Merrill
Field, Anchorage, Alaska, to Port Alsworth, Alaska.

3. During the above flight, there were seven passengers on board the aircraft.

4. At least some of the passengers on board the aircraft paid compensation for that flight. The flight
was therefore subject to Part 135 of the Federal Aviation Regulations.



ordered the suspension of the Airline Transport Pilot Certificate and any other certificate
issued to Respondent under Part 61, because of alleged violations of §§ 91.13(a) and
135.203(a)(1) of the Federal Aviation Regulations ("FAR," codified at 14 C.F.R.).?

On the morning of July 8, 1998, the Respondent, was the pilot in command of
civil aircraft N76RA, a Piper Model PA-31, owned by Lake Clark Air, Inc., a Part 135
carrier, on a flight from Merrill Field, Anchorage, Alaska, to Port Alsworth, Alaska,
through Lake Clark Pass, with passengers on board. Most of Lake Clark Pass is
located in Lake Clark National Park, and is a route frequently used by aircraft flying
through the Alaska Range between Kenai, Alaska, and Port Alsworth, Alaska, which is
located on Lake Clark, in Lake Clark National Park. Lake Clark National Park is in a
remote region of Alaska, accessible only by air or boat, and is noted for big game
hunting and fishing.

There is no dispute that, while flying through Lake Clark Pass, the Respondent’s
aircraft passed a Cessna 206 seaplane operated by FAA Aviation Safety Inspector,
John O. Elgee, who was assigned to the FAA’s Anchorage Flight Standards District
Office.® Inspector Elgee, who was off-duty, was on a personal fishing trip with three
passengers to the Lake Clark area. When the Respondent's aircraft passed Inspector
Elgee's, the two aircraft were both heading towards Port Alsworth. The Respondent's
Piper PA-31 (known as a Navajo) is a nine-passenger twin-engine aircraft, with a
cruising speed of approximately 160 knots. The Cessna 206 with pontoons is four
passenger single engine aircraft with a cruising speed of less than 100 knots. By the
time Inspector Elgee landed his aircraft on Lake Clark, the Navajo had departed on
another flight.

There are two principal issues in this case. The first of these issues is whether
the flight at issue was a commercial flight, conducted for compensation or hire, or
whether it was, instead, a flight conducted under Part 91 of the FARs. The
Administrator contends that the flight at issue was a commercial flight operated by the
Respondent under FAR Part 135. The Respondent disputes this contention, and argues
that the flight was a Part 91 flight. The second issue, which need be reached only if the
flight is found to be a Part 135 flight, is whether it was flown at an altitude proscribed for
Part 135 operations under FAR § 135.203(a)(1) when it passed Inspector Elgee’s

5. During the above flight, while you were passing through Lake Clark Pass, you operated civil aircraft
N76RA at an altitude that was less than 500 feet above the ground.

6. Your operation of civil aircraft N76RA, as described above, was careless or reckless so as to
endanger the life or property of another. :

Based on the foregoing facts and circumstances, you violated the following Federal Aviation Regulations:

(a) Section 91.13(a) in that you operated an aircraft in a careless or reckless manner so as to
endanger the life or property of another.

(b) Section 135.203(a)(1) in that you operated an airplane on a flight subject to Part 135 of the Federal
Aviation Regulations during the day at an altitude that was less than 500 feet above the surface or less than
500 feet horizontally from an obstacle. ’

2 The Respondent has denied violating FARs, as alleged in the complaint.
% While the fact that the two aircraft passed each other is not disputed, the precise location in Lake Clark
Pass where that happened is disputed.

PRpRET IS



aircraft in the vicinity of the Lake Clark Pass. The Administrator contends that the
Respondent's aircraft passed below and to the left of Inspector Elgee’s aircraft, at an
altitude of 200 feet above the ground. The Respondent disputes Inspector Elgee’s
identification of the area in which the two aircraft passed, and contends that his altitude
was between 500 to 700 feet above the ground.

Lake Clark Air, Inc., is owned by Glenn R. Alsworth, Sr., (herein "Alsworth") and
his wife. It is a Part 135 carrier certificated for commercial operations, and operates
about a dozen aircraft. At all times relevant to this case, the Respondent was the chief
pilot of Lake Clark Air. Several of the aircraft operated by Lake Clark Air are leased
from a company owned by Alsworth and his wife, and Mark Lang, and his wife.

Alsworth who is a licensed Alaska guide, is in the business of guiding hunting
and fishing parties in remote regions of Alaska. His base of operations is Port Alsworth,
Alaska, which is located on Lake Clark. He is the holder of an Airline Transport Pilot
certificate, with 17,700 flight hours. He uses Lake Clark Air aircraft in his guiding
business, as well as for personal and charitable purposes. He said that 95% of the use
of Lake Clark Air’s aircraft is for Part 91 flights, and that 75% of those flights are
operated for his guiding business.

Alsworth and his wife also operate the Farm Lodge located in Port Alsworth on
Lake Clark, in which his guiding clients and other guests stay. Mark Lang and his wife
operate the nearby Alaska’s Lake Clark Inn in Port Alsworth. Mark Lang works for
Alsworth as a guide, and provides lodging and guide services to guests at his inn.
There is no evidence that Lang and his wife have any ownership interest in the Farm
Lodge, or that Alsworth and his wife have any ownership interest in Alaska’s Lake Clark
Inn.

Alsworth testified that he did not charge any of the passengers on the flight at
issue in this case for passage on the aircraft, and that he did not receive payment for
carrying the passengers from any other source. He stated that Lake Clark Air receives
no payments from the Farm Lodge, or from Lang or Alaska’s Lake Clark Inn, for
transporting guests staying at the two lodges between Anchorage and Port Alsworth.
He stated that half of the guests at Alaska’s Lake Clark Inn are transported free of
charge on Lake Clark Air on a space-available basis.. Alsworth further stated that he
does not keep separate records of the fuel used by Lake Clark Air's aircraft for his
guiding and lodge business. He also said that the flights by Lake Clark Air transporting
passengers staying at the Farm Lodge or Alaska’s Lake Clark Inn are Part 91 flights.
Alsworth further related that he transports residents of the Lake Clark area to and from
Anchorage free of charge on a space-available basis.

Alsworth testified that he believes Inspector Elgee is biased against his company
and has a personal vendetta against him, citing an incident involving the fueling of an
aircraft, which led to the suspension of the pilot certificate of one of his employees, after



Inspector Elgee had assured him that nothing would come of the incident.* Alsworth
stated that he told the FAA he did not want Inspector Elgee on his property, and that he
has banned the inspector from his property because he was not truthful.

The Farm Lodge has a capacity of 16 guests. The manager and host of the
Farm Lodge is Glenn R. Alsworth, Jr., (herein "Alsworth Jr.") the son of Glenn Alsworth,
Sr. Alsworth Jr. testified that guests at the Farm Lodge pay a package price of $500 to
$600 per week for their stay, plus additional charges depending upon the nature of their
activities while staying at the lodge. The basic package price begins and ends in
Anchorage, Alaska, and includes roundtrip air transportation between Anchorage and
Port Alsworth on Lake Clark Air, and accommodations at the lodge. It appears that the
activities for which there may be additional charges include guiding services involving
sightseeing, hunting, and fishing. As roundtrip air transportation is included in the
package price, the guests do not pay Lake Clark Air for their air transportation. Alsworth
Jr. said that he told Inspector Elgee that two guests at the Farm Lodge named
Alexander were on board the Lake Clark Air flight at issue on July 8, 1998. Their
package was for a stay of two nights. Alsworth Jr. said the Alexander’s paid something
for their package, but he did not recall how much, or what it included, beyond
transportation and lodging.

Inspector Elgee testified that he called Lang at Alaska’s Lake Clark Inn on July 8,
1998, and asked if he had guests on board the Lake Clark Air flight at issue. Lang
acknowledged that he had guests on board, but declined to give their names. Lang
stated to Inspector Elgee that he did not pay any money to Lake Clark Air for such
flights, but that he just calls Lake Clark Air and they fly his guests.

Lee F. McGarr, an FAA aviation safety inspector, was the Principal Operations
Inspector for Lake Clark Air from October 1997 to November 1998. At the request of
Inspector Elgee, he contacted Christie Elliott, who, he said, runs the Lake Clark Air
office at Merrill Field in Anchorage, Alaska. According to Inspector McGarr, Elliott said
that there were a couple of lodge guests on the flight at issue, and the flight was one of
two or three regular trips a day made by Lake Clark Air between Merrill Field and Port
Alsworth. Inspector McGarr testified that Elliott said that the subject flight was either a
Part 135 flight or a charter flight.

Inspector McGarr stated that Lake Clark Air flew on-demand charter flights, and
made charitable flights from Soldatna, Alaska, and that he was not aware that they flew
Part 91 flights. Inspector McGarr also said he had not been aware that Lake Clark Air
transported lodge guests. He made the assumption that the lodge guests were air taxi
passengers because there was a load manifest listing passengers. He admitted that he
had no knowledge of financial arrangements between Lake Clark Air and the Farm
Lodge.

4 The pilot involved in that incident was employed by Lake Clark Air full time from 1989 to 1992, and part
time until 1996. He is now a free lance pilot and a pilot for Samaritan’s Purse, for which he makes
humanitarian flights to Russia and the Far East using Lake Clark Air aircraft. His encounter with Inspector
Elgee took place in 1994, when he refused to permit Inspector Elgee to perform a ramp check on a Lake
Clark Air Super Cub aircraft at Port Alsworth.
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Elliott has worked for Lake Clark Air for 11 years, both in Anchorage and in Port
Alsworth. She described her duties as cleaning aircraft, keeping the company books
and answering the phone. She said that she also works for the Farm Lodge, for which
she does bookkeeping, ordering and purchasing, and cooking. She denied that she is
the office manager or an officer of Lake Clark Air, that she is named in Lake Clark Air's
operations specifications, or that she has any ownership interest in Lake Clark Air.
Elliott admitted that, on July 11, 1998, she gave Inspector Garr a load manifest for the
July 8, 1998, flight, but denied that she acknowledged that it was a Part 135 flight. She
testified that she gave a copy of the same manifest, on request, to Inspector Elgee on
July 13, 1998. Elliott described the flight manifest as a computer-generated weight and
balance form used by the company for all multi-engine aircraft flights.

Elliott further testified that the Farm Lodge's guests are not transported for
compensation, and that Lake Clark Air receives no compensation for transporting them;
thus, they are Part 91 flights. She denied having any knowledge of financial
arrangements between Alsworth and Lang. She said that she keeps separate books for
Lake Clark Air and the Farm Lodge, and that she keeps records of the seats used by the
Farm Lodge, Alaska’s Lake Clark Inn, and Alsworth for his guiding business. She said
that all expenses of Lake Clark Air, including maintenance expenses, are paid from a
common Lake Clark Air bank account. She described other flights by Lake Clark Air as
Part 91 charitable and religious flights to Russia and taking kids to camp, and family
flights. She further related that members of the Port Alsworth community can fly "space
available" on Lake Clark Air aircraft.

The Respondent, testified that, on July 8, 1998, he was the chief pilot for Lake
Clark Air, but that he has not held that position since the end of July 1998. According to
the Respondent, N76RA is a nine-passenger aircraft, and the operating cost of that
aircraft is approximately $250 per hour, which includes maintenance. The Respondent
further testified that the cost of renting a Navajo is $450 per hour, and that, for a Part
135 roundtrip flight to Port Alsworth from Anchorage, Lake Clark Air currently charges
$275 per person.

The Respondent stated that he reported directly to Alsworth. His responsibilities
were flight training, supervising the company'’s pilots, and making sure the aircraft has
current charts. He did not assign pilots or dispatch flights. He said that this was done
by Alsworth, which posed something of a problem in Alsworth's absence, because there
was no operations manager. The Respondent also said that Alsworth determined who
the passengers were. He denied that he had any role in determining whether Lake
Clark Air's flights were Part 135 flights or Part 91 flights, and that, because he did not
know, he flew every flight as though it was a Part 135 flight. At one point, he said he
never had any discussion with Alsworth about whether passenger flights were Part 91 or
Part 135 flights, and received no instructions from Alsworth about whether to treat the
flights as Part 91 or Part 135 flights. He said he just assumed that they were Part 135
flights, so he recorded all of his flights the same way, and never flew over 8 hours per
day. The Respondent instructed the other pilots not to fly over 8 hours per day or
exceed duty times. He stated that he instructed the other pilots on how to differentiate
between Part 91 and Part 135 flights under the FARs, but gave no instructions on how
they were to make such a determination under Lake Clark Air's practices.



The Respondent also testified that Alsworth had told him that guiding flights were
conducted under Part 91.° According to the Respondent, guiding activities went on
throughout the year, with fishing in the summer, and hunting in the fall. He said that he
did not know what the financial arrangements were for people staying at the Farm
Lodge or Alaska’s Lake Clark Inn, and that on any given flight, he probably did not know
where the passengers were staying. The Respondent testified that Lake Clark Air
carried guiding passengers in July, and that. on the day of the flight at issue, his next
stop was at Nondalton, at the lower end of Lake Clark, where Alsworth conducted
guiding activities. He picked up passengers there and flew them back to Anchorage.
He said any time he flew passengers for the lodges at Nondalton or Igiugig, which had
no ties to Alsworth, the flights were Part 135 flights.

On the one hand, a seemingly persuasive argument can readily be made that
flights transporting hunting and fishing clients of hunting and fishing guides and guests
at hunting and fishing lodges, in any context other than in Alaska, could be considered
to be flights for compensation or hire (commercial operations) subject to Part 135 or Part
121,° notwithstanding that the flights are not billed separately to the clients or guests.
Clearly, operation and maintenance of aircraft involve substantial continuing costs (not
to mention the cost of acquiring aircraft), and where air transportation is an integral part
of a guiding business, or operation of a hunting and fishing lodge, they are a business
expense, which the guides and lodge operators must pay out of the revenue generated
from customers for their guiding activities or from guests at their lodges. It is, thus,
apparent that the ultimate source of the funds to operate such flights are the users of
the guiding business services - i.e., the hunting and fishing clients and lodge guests.
They may not pay for their transportation separately, but it is a cost of doing business -
built into the package price which they pay for guiding services and lodging. It seems to
be a distinction without difference in determining whether flights are for compensation or
hire whether the cost of the flight is paid by the passengers directly or indirectly — either
way they pay for their transportation.

In Alaska, however, the answer to whether guide flights or flights transporting
guests at hunting and fishing lodges are commercial operations is anything but clear.
Since 1963, according to the United States Circuit Court of Appeals for the District of
Columbia in its very recent decision in Alaska Professional Hunters Association, Inc., v.
Federal Aviation Administration, __F.3d__ (Dkt. 98-1051, D.C. Cir., June 4, 1999), “the
FAA, through its Alaskan Region, has consistently advised guide pilots that they were
not governed by regulations dealing with commercial pilots.” In January 1998, however,
the FAA drastically altered the situation by publishing a Notice to Operators, "aimed at
Alaskan hunting and fishing guides who pilot light aircraft as part of their guiding
business,” requiring these “guides pilots to abide by FAA regulations applicable to
commercial air operations.” The Alaska Professional Hunters Association, Inc., and two
individual guide pilots petitioned for judicial review of the FAA’s Notice, and, in the

5 At another point in his testimony, the Respondent indicated that he could not recall if Alsworth specifically
told him that flights of his passengers to Port Alsworth were Part 91 flights, but he assumed that they were.
6 FAR §§ 1.1, 119.1(a)(1), 121.1(a), and 135.1(a)(1).
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decision cited above, the Court of Appeals for the District of Columbia Circuit held that
the FAA's Notice had been published without notice and comment, as is required by the
Administrative Procedure Act, and that the Notice was, therefore, invalid. The result of
that decision is to restore the situation to the status quo ante before publication of the
FAA's Notice.

In Alaska Professional Hunters Association, the Court of Appeals for the District
of Columbia Circuit described the situation as follows:

Fishing and hunting are big business in the State of Alaska. A large
proportion of the State’s population depends on the income these activities
generate. Small lodges in remote regions of the State cater to hunters and
fisherman, providing food and shelter, guide services, and air transportation to
and from the lodge and on side trips, all for a flat fee. It is common for a
fishing or hunting guide to serve as the pilot of light aircraft typically used in
these operations. Beginning in 1963, the FAA, through its Alaskan Region,
consistently advised guide pilots that they were not governed by regulations
dealing with commercial pilots.

The advice stemmed from Administrator v. Marshall, 39 C.A.B. 948 (1963), a
decision rejecting the FAA's attempt to sanction Ralph E. Marshall, a
registered Alaskan hunting and fishing guide and the holder of an FAA-issued
private pilot license. On a hunting trip, Marshall flew his customer out of
Kotzebue, Alaska, searching for polar bear. Regulations then in effect said
that a “private pilot may pilot aircraft in connection with any business or
employment if the flight is merely incidental thereto and does not involve the
carriage of persons or property for compensation or hire.” See Marshall, 39
C.A.B. at 948 n.1. The Civil Aeronautics Board, adopting the hearing
examiner’s opinion as its own, ruled that Marshall’s flight with the hunter in
search of polar bear was “merely incidental” to his guiding business, in part
because he had not billed for it separately. See id. at 950-51.

The Court of Appeals refused to accept the narrow interpretations of the
Marshall case urged by the Administrator. The Court pointed out that the Alaskan
Region had, for 30 years, “uniformly advised all guides, lodge managers, and guiding
services in Alaska that they could meet their regulatory responsibilities by complying
with the requirements for [P]art 91 only.” It went on to say that, “even if the FAA as a
whole somehow had in mind an interpretation different from that of its Alaskan Region,
guides and lodge operators in Alaska had no reason to know this.” In holding that, if the
FAA now wishes to apply commercial flight regulations to Alaskan guide pilots and lodge
operators, it first must give them an opportunity to comment, the Court said:

Those regulated by an administrative agency are entitled to “know the ruies by
which the game will be played.” See Holmes, Holdsworth’s English Law, 25
Law Quarterly Rev. 414 (1909). Alaskan guide pilots and lodge operators
relied on the advice FAA officials imparted to them — they opened lodges and
built up businesses dependent on aircraft, believing their flights were subject
to [Plart 91’s requirements only. . . . That advice became an authoritative
departmental interpretation, an administrative common law applicable to
Alaskan guide pilots.
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In summary, Alsworth is a registered Alaska guide, and he and his wife are the
operators of the Farm Lodge in Port Alsworth, Alaska, which is a hunting and fishing
lodge located in a remote region of Alaska accessible only by air and water. An integral
part of his guide business and lodge operation is Lake Clark Air, which he and his wife
also own. The Respondent was employed by Alsworth as the chief pilot of Lake Clark
Air. Lake Clark Air provides air transportation to the Farm Lodge's guests between
Anchorage and Port Alsworth, as part of a package price. Lang and his wife are also
operators of a hunting and fishing lodge in Port Alsworth, which, although apparently a
separate business from the Farm Lodge, is somehow connected with the guiding
business operated by Alsworth, for whom Lang works as a guide. Lake Clark Air also
provides air transportation, at no separate charge, to at least some of the guests at
Alaska's Lake Clark Inn. There is nothing in this record to suggest that guests at Lang’s
lodge do not also pay a package price which includes air transportation.

On these facts, | find that the air transportation provided by Lake Clark Air to
guests at the Farm Lodge and Alaska’s Lake Clark Inn in July 1998 was incidental to
these lodge operations, and, as such, was covered by the FAA’s advice that guide pilots
and lodge operators were subject to Part 91’s requirements only.” 1 find, therefore, that
the flight at issue in this case was subject only to the requirements of Part 91 of the
FARs.

\"

The principal violation with which the Respondent is charged is violation of FAR
§ 135.203(a)(1), for operating an airplane on a flight subject to Part 135 during the day
at an altitude less than 500 feet above the surface or less than 500 feet horizontally from
an obstacle. Inasmuch as the flight at issue was conducted under FAR Part 91, and not
Part 135, the Respondent did not commit a violation of FAR § 135.203(a)(1), even ff,
assuming, arguendo, he did operate his aircraft closer than 500 feet above the surface
or less than 500 feet horizontally from an obstacle.® As there was no violation of FAR §

7 Although, in view of this holding that the flight was conducted under Part 91, it is unnecessary to decide
whether the Respondent either knew or should have known that the flight at issue was a Part 135 flight, |
find that he neither knew nor should have known that to be the case. Even assuming, arguendo, that it was
a Part 135 flight, he lacked actual knowledge of that in view of the instructions from his employer that such
flights were Part 91 flights. Further, in view of the consistent advice from the FAA’s Alaskan Region given
to guide pilots and lodge operators that such flights were subject to Part 91, the Respondent could not
reasonably have known that they were Part 135 flights, even if that is assumed to be the case.

8 In view of my finding that the flight at issue was conducted under Part 91, and not Part 135, there is no
necessity to decide whether, as charged in the complaint, while transiting Lake Clark Pass at some point,
the Respondent operated N76RA below 500 above the ground. There is, however, credible testimony from
witness Boyd Waltman, an FAA Aviation Safety Inspector, Airworthiness, who was a passenger on
Inspector Elgee's aircraft and was an eyewitness to the flight in question when it passed Inspector Elgee’s
aircraft in Lake Clark Pass, that the Respondent's aircraft was travelling at an altitude of less than 500 feet
above the ground. In sharp contrast to the personal animosity between Alsworth and the Respondent, on
the one side, and Inspector Elgee, on the other, which permeated the hearing, Inspector Waltman was a
totally disinterested and convincing witness, who, by chance, happened to be on board Inspector Elgee’s
aircraft when the incident occurred. Were | to make a finding on the issue of the altitude of N76RA when it
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135.203(a)(1) committed, there was also no violation of §91.13(a). Accordingly, the
complaint against the Respondent must be dismissed.

Therefore, upon consideration of all of the evidence of record, | find that a
preponderance of the substantial, reliable, and probative evidence of record does not
establish that Respondent violated FAR §§135.203(a)(1) and 91.13(a), as alleged in the
complaint, and that safety in air commerce and air transportation and the public interest
do not require affirmation of the Administrator’s Order of Suspension.

Accordingly, it is ORDERED that:

1. Respondent's Appeal is GRANTED,;

2. The Administrator's Order of Suspension is REVERSED; and

3. The Complaint is DISMISSED.
Entered this 11" day of June, 1999, at Washington, D.C.
‘%%"—W . ﬂa._o.. , &L

William A. Pope, Il
Judge

passed Inspector Elgee’s aircraft in the vicinity of Lake Clark Pass on July 8, 1998, | would find Inspector
Waltman to be an entirely credible witness who had a full opportunity to make a judgment of the altitude of
N76RA, based on his visual sighting of that aircraft and his view of the instruments on Inspector Elgee’s
aircraft, and | would credit his testimony that, when he saw the Respondent's aircraft pass beneath and to
one side of Inspector Elgee’s aircraft, it was flying at an altitude of less than 500 feet above the ground.



APPEAL

Any party to this proceeding may appeal this initial decision by filing a written notice of
appeal within 10 days after the date on which it has been served. An original and 3
copies of the notice of appeal must be filed with the:

National Transportation Safety Board
Office of Administrative Law Judges
Room 5531
490 L'Enfant Plaza East, S.W.
Washington D.C. 20594
Telephone: (202) 314-6150 or (800) 854-8758

That party must also perfect the appeal by filing a brief in support of the appeal within 30
days after the date of service of this order. An original and 3 copies of the brief must be
filed directly with the:

National Transportation Safety Board
Office of General Counsel
Room 6401
490 L'Enfant Plaza East, S.W.
Washington, D.C. 20594
Telephone: (202) 314-6080

The Board may dismiss appeals on its own motion, or the motion of the other party,
when a party who has filed a notice of appeal fails to perfect the appeal by filing a timely
appeal brief.

A brief in reply to the appeal brief may be filed by the other party within 30 days after
that party was served with the appeal brief. An original and 3 copies of the reply brief
must be filed directly with the Office of General Counsel in Room 6401.

NOTE: Copies of the notice of appeal and briefs must also be served on the other party.

An original and 3 copies of all papers, including motions and replies, submitted
thereafter should be filed directly with the Office of General Counsel in Room 6401.
Copies of such documents must also be served on the other party.

The Board directs your attention to Rules 43, 47 and 48 of its Rules of Practice in Air
Safety Proceedings (codified at 49 C.F.R. sections 821.43, 821.47 and 821.48) for
further information regarding appeals.

ABSENT A SHOWING OF GOOD CAUSE, THE BOARD WILL NOT ACCEPT LATE
APPEALS OR APPEAL BRIEFS.

10
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NATIONAL TRANSPORTATION SAFETY BOARD ‘]VV'“G P~ J'?b

In the Matter of:

JANE F. GARVEY, ADMINISTRATOR,
FEDERAL AVIATION ADMINISTRATION,

VS.

EDWIN A. ALLSEITZ, JR.,

Complainant,

Respondent.

)
)
)
)
)
)
)
) Docket No. SE-15627
)
)
)
)

Hearing Room, Council Chambers
Katy Municipal Complex

910 Avenue C

Katy, Texas

Thursday,
June 17, 1999

The above-entitled matter came on for hearing;,

pursuant to notice, at 9:00 a.m.

BEFORE:

APPEARANCES:

HON. WILLIAM R. MULLINS
Administrative Law Judge

On behalf of the Complainant:

STELLAMARIS WILLIAMS, ESQ.
Office of Regional Counsel
4400 Blue Mound Road

Fort Worth, Texas 76193-0007

On behalf of the Respondent:

EDWIN A. ALLSEITZ, JR., pro se
30310 Misty Meadow

Magnolia, Texas

77355
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BEFORE THE

NATIONAL TRANSPORTATION SAFETY BOARD

In the Matter of:

JANE F. GARVEY, ADMINISTRATOR,
FEDERAL AVIATION ADMINISTRATION,

Complainant,

vs. Docket No. SE-15627

)
)
)
)
)
)
)
)
EDWIN A. ALLSEITZ, JR., )
)

Respondent. )

ORAL, INITIAL DECISION AND ORDER

This has been a proceeding before the National
Transportation Safety Board, and the hearing was held here
in Katy, Texaé, this 17th day of June of 1999,

The matter came on for hearing on the appeal of
Mr. Edwin A. Allseitz, Jr., from an emergency order of
revocation that has revoked his student pilot’s
certificate.

The emergency order of revocation serves as
complaint in these proceedings and was filed on behalf of
the Administrator of the Federal Aviaﬁion Administration
through regional counsel of the Southwest Region.

The matter has been heard before me, William R.
Mullins. I am an Administrative Law Judge for the
National Transpor£atibn Safety Board, and as provided by

the Board’s rules, I will issue a bench decision today.

The Administrator was present throughout these
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proceedings and was represented by Ms. Stellamaris
Williams, Esquire, of the Regional Counsel’s Office, and
the Respondent, Mr. Allseitz, was present at all times and
represented himself.

The parties were afforded a full opportunity to
offer evidence, to call, examine, and cross-examine
witnesses, and in addition, the parties were afforded an
opportunity to make argument in support of their
respective positions.

DISCUSSION

As I indicated, the matter was on on this
emergency order of revocation, and I won’t go through all
of the specifics. I think it’s only important that I
point out that there were allegations in paragraphs 2 and
3 of cross-country solo flights by this Resbondent, when
he had not been endorsed by a flight instructor to make
those flights, and the last flight alleged, which was from
Safford, Arizona, to Holloman Air Force Base, New Mexico,
came through the White Sands Missile Range, and culminated
in a landing at Holloman Air Force Base without permission
to go through that restricted area or to land at the air
force base, and those flights resulted in the allegations
which have all been admitted by the Respondent.

The Administrator did withdraw, at the outset

of the hearing, the allegations concerning making the

/%2
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flights without a valid student pilot’s certificate or a

medical certificate. That was withdrawn, and the
Administrator also withdrew the allegation that the
flights were made during the nighttime, without a night
solo flight endorsement. And those are paragraphs 4, 5,
and 18. The regulatory violations which were contained in
paragraphs (a), (b), and (c) then of the complaint were
also withdrawn.

The other paragraphs were admitted by Mr.
Allseitz, and based\on those admissions, it really --
there was really not a decision for me to make. The
admission to those other allegations will support the
Administrator’s sanction sought of a revocation of the
Respondent’s student pilot’s certificate.

Mr. Allseitz, I would suggest to you one thing
in closing, and if I could draw an analogy: I grew up on
a farm in northern Oklahoma and ranch, and I learned to
drive cars and pickups and tractors out in the pasture
when I was just a child. But I still wasn’t trained
enough to go out on the highway.

And you could be trained all that/you want to
be on how to operate a car, start it, stop it, shift the
gears and do all of those things, but if you get out on
the highway and you don’t know which side of the road to

drive on, then you’re creating a reckless situation.
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And, basically, going through that missile
grounds out there without permission, probably one of the
most highly restricted areas in the United States, and as
I understand it and hearing the cases I’ve heard -- you
can get permission to go through some restricted area;
I've never heard of anyone getting permission to go
through White Sands, you know, on a general aviation
flight.

But that’s tantamount to driving the wrong way
on an interstate, because if you’re out there and you
don’t have permission, you're creating a situation that is
not only dangérous to yourself, but it’s dangerous to all
of those military pilots who are operating out there.

And I suspect that one of those F-16s could go
right through the middle of that Grumman,‘and they might
not even know they hit you, but it might tear off their

antenna or something like that, which creates a danger to

their property.

But the allegations alleged here, which you’ve
admitted, and all of the regulatory>a11egations I found
that you were in violation of, which includes the balance
of thoserexcept for the three that were withdrawn by the
Admiﬁistrator‘——-and I could go‘through those for the
record, but I don’‘t need to; they’re set out therein.

I find that your admissions show that you were

T
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in regulatory violation of all of those, and therefore,
the Administrator’s order of revocation will be affirmed.

ORDER

It is therefore ordered that, based on a
preponderance of the evidence received today and more
specifically based on the stipulations and admissions made
by this Respondent, I find that the emergency order of

revocation should be and the same is hereby affirmed.

I

William R."Mullins
Administrative Law Judge
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JUDGE MULLINS: Mr. Allseitz, you have the
right to appeal this order today, and because it is an
emergency case, your appeal needs to be filed within two
days of this date, with the National Transportation Safety
Board, Office of Administrative Law Judges, in Washington,
D.C. And basically it’s Room 5531, 490 L’Enfant Plaza E
Southwest, Washington, D.C. 20594. And I'm going to hand
you a copy that has all of those addresses.

And then within five days of your appeal, you
need to file a brief that also goes to the National
Transportation Safety Board, but the brief goes to the
Office of General Counsel, which is at a different room
number but that same address.

Because it is an emergency case, the Board will
announce a decision on your appeal. If you file an appeal
within -- the entire procedure has to be completed within
60 days of the filing date of the complaint, and that
filing date was May 21, so if you file your notice of
appeal, the Board will issue a decision by July 21.

In any event, I would ask that you step up, Mr.
Allseitz; and I'l1l hand you a written copy of your rights
to appeal, and it has those addresses and has all the
information you néed-to have, if you wish to appeal the
order. (Handing document.)

Mr. Allseitz, do you have any question about
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1 the decision today?
2 MR. ALLSEITZ: Well, yes. In the event that
3 appeal wasn’t granted to me, is there like a two-year
4 period -- I don’‘t know what the procedure is. Is there
5 like a ten-year period or some time --
6 JUDGE MULLINS: No. A revocation normally is
7 one year. However, this is the kind of case -- and if I
8 can explain it to you -- if you’d held a private pilot’s
9 certificate and you’d done this, the Administrator might
10 have even given you -- had you do some remedial training,
11 to see whether or not you ought to have a private pilot’s
12 certificate. !
13 Because it’s a student pilot’s certifiéate and
14 you went out there and did all those things without those
15 endorsements -- and the endorsements and £he question I
16 asked Mr. Sipps -- it’s clear why they have the
17 endorsements. If you’d have had an endorsement from an
18 instructor, he would have made sure you didn’t fly through
19 that area that you went through.
20 MR. ALLSEITZ: Right.
21 JUDGE MULLINS: And he would have told you
22 ekactly.how to do that flight and the frequencies you
23 should have beenvon with your radio, and all of those
24 things.
25 Buf in any event, the revocation is for one
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year. You might -- if you go out and get some more flight
instruction -- and you can get more flight instruction
within -- well, I'm not sure that you can within that

year, but you can do the ground work without having to
solo.

You might petition the Administrator before the
expiration of a year to reissue a student pilot’s
certificate, but that will be something strictly between
you and the Federal Aviation Administration. The Safety
Board doesn’t have anything to do with that.

But normally a revocation is for one year,
unless it’s for drug-dealing, and then it’s a lifetime
revocation. = Okay?

Does the Administrator have any question about
the order?

MS. WILLIAMS: - Your Honor, I -- no. No
questions about the order. I understand that -- I don’t
believe I héve the certificate yet.

Do you haverthe certificate with you?

JUDGE MULLINS: Have yoﬁ surrendered your
student piiot's certificate?

| MR. ALLSEITZ: I made a staﬁement that I don’t
have it. I think that -- I don’t know where it is; I‘
don’t have it.

JUDGE MULLINS: Did the people at the air force
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base take it?

MR. ALLSEITZ: That’s what I thought. I
wondered -- I gave it to -- I remember giving it to you,
and I don’t have it since then. I have looked everywhere
for it, and I don’t have it.

It was in my --

JUDGE MULLINS: It is revoked, and you need
to -- if you have it, you need to find it, because one of
the things they’re going to -- if you come back in prior
to the expiration of a year, one of the things they’re
going to look at is whether or not you ever gave it back

to them.

Everything in the file is going to be a
factor --

MR. ALLSEITZ: Well, if I fina it, I will
certainly surrender it.

MS. WILLIAMS: Your Honor, as an alternative to
Mr. Allseitz, you can send an affidavit to that effect,
and --

MR. ALLSEITZ: I already did that.

'MS. WILLIAMS: -- we can put that in the file.

MR. ALLSEITZ: I did just what you asked. I
sent the affidavit. It was attached to my answer.

JUDGE MULLINS: Attached to your answer?

MR. ALLSEITZ: Uh-huh.
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JUDGE MULLINS: Oh.

MS. WILLIAMS: We’ll work that out another
time, Your Honor.

JUDGE MULLINS: All right. Then that concludes
the hearing. Thank you, folks.

The hearing is termina;ed.

(Whereupon, at 10:20 a.m., the hearing in the

above-entitled matter was concluded.)
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ORAL iNITIAL DECISION AND ORDER

This has been a proceeding before the National
Transportation Safety Boafd held under the provisions of
section 44709 of the Federal Aviation Act of 1958, as
amended, on the appeal of Evan L. Wheeler from an order of
suspension that initially sought to suspend his airman
certificate for a period of 45 days:; however, the
Administrator has moved during the céurse of this proceeding
to amend that order of suspension to seek a 30-day
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suspension of that airman certificate.

The order of suspension serves as the complaint in
our proceedings and was filed on behalf of the Administrator
through the Alaska region of Anchorage. The matter has been
heard here in Fairbanks, Alaska, to day, the 22nd day of é)u\/\‘L
1999 (sic) and has been heard before me, William R. Mullins.
I’'m the Administrative Law Judge, and as is provided by the
Board’s rules, I will issue a bench deéision today.

The matter came on for hearing pursuant to notice

winistraTor
to the parties and the.4 was represented at all times by Mr.
Howard L. Martin, Esq., of the regional counsel’s office of
the Alaskan region. . And the Respondent was present at all
times and represented by Mr. William R. Satterberg, Esq., of
Fairbanks.

The parties were afforded a full opportunity to
offer evidence, to call, examine and then cross-examine
witnesses; in addition, the parties were afforded an
opportunity to make argument in support of their fespective
positions. |

DISCUSSION - |

This matter came on for hearing based on ii-h;/'sl:e-
order of suspension which alleged that the Respondent held
the airman certificate, a certain airman ceftificate, and he
admitted that. The paragraph 2 of the order of suspension
states that on or about May 6 of 1998 near Fairbanks,

Brecutive Court Reporters
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Alaska, you operated and acted as pilot-in-command of civil
aircraft November-7468-delta, a Piper PA-18, in a flight
that terminated in a landing at the Chena marina airport,
and that was admitted.

Paragraph 3 states that while attempting to
complete your landing roll you lost control of the aircraft
and collided with a helicopter situated on the ground,
thereby damaging the helicopter, and thé Respondent admitted
that.

Paragraph 4 states that under the circumstances
described above the, operation of the aircraft was careless,
endangered the property of another and that has been denied.

And as result of those allegations, the
Administrator, as I indicated, is seeking a 30-day
suspension of the airman certificate.

The Administrator relied to a certain extent or
perhaps a large extent on the Linstam doctrine but did call
one witness, Mr. Cebulski, who was sworn in and téstified'
here that he is é 3000-hour flight instructor, that he was
on the field at Chena marina airport on the date in question
and he was sitting in an aircraft with a student of his,
although they hadn’t started the aircraft yet-and they had,
they were doing a preflight and were going to decide, and
there was a question whether they were going to proceed to
do the air work because of the winds, which he testified

Erecutive Court Reporters
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were coming out of the west and rolling over the hills that
are immediately to the west of this airport, and the airport
does have a principally a north-south runway, runway one-

slash-nineteen.

He testified he saw the aircraft after it touched
down and it was tipped up on its left wheel and was making a
turn to the right and he saw it rﬁn into the helicopter. On
cross—-examine they talked about, and on direct, on redirect,
he again talked about the winds, if they were out of the
west, would roll off of the hills there immediately to the
west of the airport.

The Administrator then rested and the Respondent
called himself, or his counsel called Respondent, and
Dr. Wheeler testified that although he had four, five
hundred hours total time, he only had 20 to 25 hours in a
taildragger; that he had listened to ATIS and he got the
ATIS advisdry about the 12-knot wind out of the west,
gusting to 18. He felt like he could make the landing. He
touched down, he-wasn’t sure what happened, he just knéw
that he lost control of the aircraft and it went into the
helicopter. He testified he didn’t have any insurance and
his total out-of-pocket expense for this accident was about
$30,000.

He did testify thét there was an emergency action
taken against him for failure to take a six-oh =-- well, it’s

Executive Court Reporters
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edemee

now a 709 ride, recertification ride, although that sort?of
has no moment here today, although his counsel argued and
the doctor believed that the FAA might have, the
Administrator might have, been pushing this particular
action because of his failure to surrender his certificafe
previously on the 609-709 ride.

There were no exhibits admitted into evidence.
That was the testimony from both sides.

Two comments. One, in general, I would say this,
Dr. Wheeler, your counsel has argued about some retribution,
if you will, on the part of the Administrator, and there are
cases, I think, that are distinguishable between retribution
and those where the Administrator has exercised
prosecutorial discretion. As a judge in Oklahoma, we used
to get highway patrol tickets and on the back of the ticket,
s& the highway patrolman would write attitude of the
pefson that they wrote the ticket. Tﬁégzkzupreme_Courg, did
away with that because they felt like that was unfair, buﬁ I
think the bottom line, though, there as here, is that if the
Administrator perceives that you have a certain attitude
that might have been displayed about not surrendering your
certificate, they have a broad rangé of prosecutorial
discretion, and it’s not the Safety Board’s job to delve
into that, just like it’s not a district court’s job to look
behind the prosecutorial discretion that might be exercised
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by a district attorney.

The bottom line here is that they perceived,
notwithstanding'all these other issues, they perceived a
violation, 91.13 violation, they proceeded with it, and it’s
not the Safety Board’s job to look beyond that. Now if
there wasn’t any eVidence at all of that, then I could talk
about it more and it might result down the line in a
consideration for an award of an attorhey fee should you
prevail. But in this case, there were several factors, and
I’11 just relate to them the way I see themn.

First of all, you as a pilot knew as you were
coming over there that the winds were 12-knot, gusting to
18, from the ATIS broadcast, and this was a taildragger.

And there hasn’t been any evidence here today, but I‘11l bet
if you got the Piper Cub, Supercub, operation manual out,
there’s probably that sort of a direct crosswind landing to
the south with that wind directly out of the west, would be
real close to the maximum allowable, if not exceeding it,
and I.said there’s no evidence of that manual here today.

There was the testimony 6f Mr. Cebulski about the
wind out of the west at that little airport having a rolling
effect coming off of the hills which creates another
problem. Another factor for consideration today is your
fairly low time in a taildragger, and I don’t -- I have some
instruction in taildragger, I have a good friend who has a

Bxecutive Court Reporters
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Cessna 195 and I’ve flown with him a lot and he, in fact,
he’s won best of the show at Oshkosh about three years in a
row with this 195, he’s real proud of it and he should be.
But he will not land if the wind is not right down the
center line of the runway. He just won’t take it out, and
if he’s out flying cross-country he’ll go to another airport
or he’ll find one that’s lined up that way.

And I know that taildraggers’are difficult to land
under all conditions, and a direct crosswind, 12 gusting to
18, that’s just a factor here today.

The other thing is factor is this dirt strip,
those buildings, and you can see from the picture over on
the wall which is an aerial photograph of that airport,
along with the Fairbanks International airport, where we are
now holding this hearing, is that there are buildings pretty
close to that west side of that runway. There®® appears to
be trees along that west side and those all are going to
just compound a direct crosswind to fhe extent thét,
although it may be a hindsight thing here today, but it’s
pretty clear that under those circﬁmstances you probably
shouldn’t have landed that day.

But I think the Administrator has established by a
preponderance of the evidence here today the regulatory
violation as alleged, and that is a regulatory violation of
FAR 91.13(a), a careless operation, and the sanction sought
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of a 30-day suspension will be affirmed.
ORDER

It’s therefore ordered that safety in air commerce
and safety in air transportation requires an affirmation of
the Administrator’s order of suspension as issued and
specifically I find that a preponderance of the evidence has
established the regqulatory violation as alleged, and the

sanction of a 30-day suspension is affirmed.

V2

WILLIAM R. LLINS, JUDGE

7;,77/9?
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MR. SATTERBERG: If I may, Your Honor, we would
ask that suspension be retroactive for the period of time
that he was suspended for about six months. He actually
went into suspended status sometime in November, December,
and didn’t get his license unsuspended until after he’d
taken the check ride.

JUDGE MULLINS: That’s -- that will be up to
Mr. Martin. I -- the Safety Board doésn't have any control
over that, and I would urge the --

MR. MARTIN: I will make a representation we’ll
discuss it with flight standards. I don’t want to make a
commitment today, but I/11 --

JUDGE MULLINS: Okay.

MR. MARTIN: -- we’ll talk about that.

JUDGE MULLINS: Okay, and you do have the right to
appeal, Dr. Wheeler, and you may do by filing your notice of
appeal within 10 days of this date. If you do eléct to
apbeal within 10 days 6f this date, then you need to file a
brief in support of that appeai within 50 days of this date.

The notice of appeal goes to the Office of Judges,
NTSB, in Washington. And ﬁhe brief goes to the general
counsel at the National Transportation Safety Board in
Washington, and I have those addresses and the times and
everything on this slip of paper and I’m going to hand it to
your counsel and I‘’d like the record to reflect that I‘ve
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handed Mr. Satterberg a copy of those rights to appeal.

(Judge proffers document to counsel.)

JUDGE MULLINS: Doctor, or Mr. Satterberg, do you
have any questions about the order?

MR. WHEELER: No.

JUDGE MULLINS: Any question or comment?

MR. MARTIN: No.

JUDGE MULLINS: All right. Thank you, gentlemen.
We’re off the record.

(Whereupon, at 3:01 p.m., the hearing in the

above-entitled matter was concluded.)
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UNITED STATES OF AMERICA
NATIONAL TRANSPORTATION SAFETY BOARD
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of:
JANE F. GARVEY, :
ADMINISTRATOR, -
FEDERAL AVIATION ADMINISTRATION,
Complainant, Docket No.: SE-15014
V.

CARLSTON BEAZER,

Respondent.

ORALL INITIAL DECISION

BY JUDGE WILLIAM A. POPE:

The following is my oral initial decision in the
case of the Administrator, Federal Aviation
Administration, Complainant, versus Carlston Beazer,
Respondent, Docket No. SE-15014:

The Respondent, Carlston Beazer, is a citizen of
the Colony of British Virgin Islands. ‘On October 31,
1994, the Respondent and two others were convicted on
their plea of guilty in the Magistrates Court of the
Territory of the Virgin 1Islands bf possession of a
controlled drug, to wit 17 kilos of cocaine, with intent
to supply it to another in contravention of the laws of
the British Virgin Islands.

Upon his plea of guilty., the Respondent was

EXECUTIVE COURT REPORTERS, INC.
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sentenced to pay a $60,000 fine by December 15, 1994, or
in default of that, to serve three years in prison.

The Administrator charges that the Respondent
possessed the cocaine while he was aboard a U.S.-
registered civil aircraft, N348CH, owned by another. The
Administrator <charges that his activity involving
possession of the 16 kilos of cocaine -- strike that, 17
kilos of cocaine, with intent to distribute or supply to
another violated Title 21, United States Code; Section
959(B) (2), which makes it a felony punishable by
imprisonment in excess of one year, for anyone aboard an
aircraft owned by a United States citizen or registered in
the United States, to possess a controlled substance with
intent to distribute.

The Administrator then charges that by reason of
the above, he lacks the qualifications to hold an Airman
Pilot Certificate, and that Title 49, United States Code,
Section 44.710 (B)(2) mandates the revocation of his
commercial pilot certificate.

The Respondent contends that he did not violate
any laws of the United States because the act was
committed on the territory of the British Virgin Islands,
and that his possession of cocaine had nothing to do with
the U.S.-registered airéraft. |

The Administrator, through.witness Paula Dozier
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from the FAA Civil Aviation Security Division, established
that the aircraft bearing N348CH is a U.S.-registered
aircraft, and that the aircraft is registered in the
reglistry maintained by the Federal Aviation
Administration.

Sergeant Samuel McSheene, a member of the Roval
Virgin Islands Police Force, testified that he was on duty
on September 3, 1994, at the police station on Virgin
Gorda, one of the islands of the British Virgin Islands,
and that the police station is located one-guarter to one-
half mile from the international airport.

At about 10:00 a.m., he received a telephone
call from an immigration officer indicating that Carlston
Beazer had Jjust landed an aircraft on the airport.
Inasmuch as Mr. Beazer was suspected of being a person
involved in drug activity, Sergeant McSheene immediately
got into his vehicle with another police officer and went

to the vicinity of the aircraft and surveilled what was

going on.

He arrived within two minutes after the
telephone call. There was only one aircraft on the
airport, and that was the aircraft bearing the
registration N348CH. He observed the Respondent, Mr.

Beazer, and two other individuals walking away from the

aircraft. One of the individuals named Solomon Wwas
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carrying a cardboard box.

The three individuals left the airport building,
got into a vehicle and travelled to the ferry dock a short
distance away. Sergeant McSheene followed the vehicle and
observed the man named Solomon get out of the vehicle and
get onto the ferry with the cardboard box.

Sergeant McSheene reported that over the radio,
and at the ferry's destination, Solomon was arrested by
other Virgin Islands police officers, and the box was
found to contain 17 kilos of cocaine.

The Respondent admitted to Sergeant McSheene
that he had been the pilot of the aircraft involved here,
and that on that day he had travelled from St. Kitts to
St. Maarten to Anguilla, and then to the airport in Virgin
Gorda.

Subsequently, the Respondent, with Sergeant
McSheene in the aircraft also, flew the aircraft, using
the keys that he had in his possession, to an impounding
place maintained by the Virgin Islands Police Department
where the aircraft was impounded.

As was noted, Sergeant McSheene testified that
subsequently the Respondent was charged with possession
with intent to distribute the 17 kilos of cocaine and was
fined $60,000. The Sergeant also testified that the

Respondent was convicted of importation. However, that is

EXECUTIVE COURT REPORTERS, INC.r

Voice: (301) 565-0064 Fax: (301) 589-4280 ]

(0%




38

not reflected in the court record, so I will disregard

that.

As there is ample evidence that the Respondent
flew the aircraft into Virgin Gorda and was seen in the
immediate vicinity of the aircraft in company with another
man who had the cocaine in his possession, I think a
reasonable inference could be drawn that the cocaine came
in on the aircraft that was piloted by Mr. Beazer, and I
so find.

49 USC: Section 44.710 (B) (2) provides that the
Administrator shall issue an order revoking an airman's
certificate if the information knowingly carried out-an
activity punishable under a law of the United States or a
state relating to a controlled substance, except simple
possession, where that offense is punishable by death or
imprisonment for more than one year if an aircraft was
used to carry out or facilitate the activity and the
individual served as an airman or was on the aircraft in
connection with the carrying out or facilitating of the
activity.

21 USC; Section 959 (B) prohibits possession,
manufacture, or distribution by a person onboard an
aircraft owned by a U.S. citizen or registered in the
United States of a controlled substance, which cocaine

most certainly is.
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Section C of the Act specifically providés that
it is intended to reach acts of manufacture or
distribution outside the territorial jurisdiction of the
United States. Violations of 21 USC; Section 959 (B) (2)
are punishable under 21 USC; Section 841 (A) (1) which
provides, in the case of the quantity of cocaine involved
here, for imprisonment for not less than 10 years, or more
than life.

Thus, 49 USC; Section 44.710 (B) (2) requires the
Administrator to revoke the certificate of any airman who
either served in that capacity or was onboard an aircraft
in connection with carrying out or facilitating a drug
activity, other than simple possession, punishable under
law of the United States.

21 USC; Section 959 (B) and (C) make it a
violation of the laws of the United States for a person
onboard an aircraft owned by a U.S. citizen or registered
in the United States to possess a controlled substance
with intent to distribute, even though the Act occurred
outside the territorial jurisdiction of the United States.

In this evidence -- in this case, the evidence
conclusively established that the Respondent was onboard
a U.S.-registered aircraft in the territory of the U.S.
Virgin Islands, and that he also transported onboard that

aircraft 17 kilos of cocaine with the intent to
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distribute.

His drug activity falls squarely within the
scope of 21 USC 959 (B) and (C). Thus, his misconduct is
punishable under the laws of the United States as defined
in 49 USC; 44.710 (B)(2), and the Administrator is
required to revoke any and all airman certificates issued
to him.

The Board has consistently held that even when
an aircraft is not used, the holder of an airman's
certificate who participates in commercial drug activity
demonstrates that he lacks the degree of care and
judgement and responsibility required to hold an airman's
certificate, and that revocation is the proper sanction.

See Administrator v. Piro, NTSB Order EA 404.9; 1993.

That notwithstanding, under 49 USC; 44.710
(B) (2), the Administrator is required to revoke any
airman's certificate held by an individual who engaged in
the carrying out or facilitating the carrying out of a
drug activity, in this case, possession of a controlled
substance with intent to distribute, in which an aircraft
was used.

Oon consideration of all the substantial,
reliable, and probative evidence of record, I find the
Administrator has proven by a preponderance of the

evidence that Respondent violated 49 USC; Section 44.710
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(B) (2) and 21 USC; Section 959 (B) and (C), and thatﬁis
criminal drug activity demonstrates that he lacks the
degree of care, judgement, and responsibility required to
hold an airman's certificate, and that the Administrator
is required to revoke any and all airman pilot certificate
issued to him, including Commercial Pilot Certificate No.
00244595.

ORDER

Accordingly, it 1is hereby ordered: (1) The
Administrator order is affirmed; (2) Any and all airman
certificates held by the Respondent, including his
Commercial Pilot Certificate 00244595, shall be and 1is
revoked.

The Respondent is not here today, and I have
already found that his absence is unekcused, so I have no
way of delivering to him the written summary of the appeal
process, his appeal rights. Therefore, I will simply read
them into the record at this time.

APPEAL

Any party to this proceeding may appeal this
order by filing a written notice of appeal within 10 days
after the date on which it has been served. An original
and three copies of the notice of appeal must be filed
with the:

National Transportation Safety Board
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Office of Administrative Law Judges

Room 5531

490 L'Enfant Plaza East, S.W.

Washington, D.C. 20594

Telephone: (202) 314-6150 or (800) 854-8758.

That party must also perfect the appeal by
filing a brief in supporﬁ of the appeal within 30 days
after the date of service of this order. An original and
three copies of the brief must be filed directly with the:

National Transportation Safety Board

Office of General Counsel

Room 6401

490 L'Enfant Plaza East, S.W.

Washington, D.C. 20594

Telephone: (202) 314-6080.

The Board may dismiss appeals on its motion or
the motion of the other party, when a party who has filed
the notice of appeal fails to perfect the appeal by filing
a timely appeal brief.

A Dbrief in reply to the appeal brief may be
filed by the other party within 30 days after that party
was served with the appeal brief. An original and three
copies of the reply brief must be filed directly with the
Office of General Counsel in Room 6401.

Note: Copies of the notice of appeal and briefs
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must also be served on the other party.

An original and three copies of all papers,
including motions and replies, submitted thereafter should
be filed directly with the Office of the General Counsel
in Room 6401. Copies of such documents must also be
served on the other party.

The Board directs your attention to Rules 43,
47, and 48 of its Rules of Practice in Air Safety
Proceedings, codified in 49 CFR; Sections 821.43, 821.47,
and 821.48, for further information regarding appeals.

Absent a showing of good cause, the Board will
not accept late appeals or appeal briefs.

[End of Oral Initial Decision.]

+ + +

EXECUTIVE COURT REPORTERS, INC.
Voice: (301) 565-0064 Fax: (301) 589-4280

S




N

£
5

AN
N

10

11

12

13

14

15

16

44
JUDGE POPE: At this time, I will ask the
reporter to mark a copy of the written summary of the

appellate rights as ALJ Exhibit No. 1, and include it with

" the record.

[ALJ Exhibit No. 1 was
marked for identification.]
JUDGE POPE: Mr. Christensen, if you will come
forward, I will give you a summary of the appeal rights
also.
Is there anything further from the Administrator
in connection with this case?
MR. CHRISTENSEN: No, Your Honor.
JUDGE POPE: Very well. Then the record is
closed and the hearing is terminated.
[Whereupon, at 12:32, the hearing was

adjourned.]
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were held as herein appears and that this is the official
transcript thereof for the file of the Department or

Commission.

Deborah Tallman, Court Reporter
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